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Court of Appeals of the District of Colombia. 

— 

| 

The United States of America ex Rel. Alaska Smokeless Coal 

Company, Appellant, 

I 

vs. I 

I 

Franklin K. Lane, Secretary of the Interior, et al. 

. 

_ 

i 

a Supreme Court of the District of Columbia. 

i 

At Law. No. 59767. 

i 

! 

i 

The United States of America, on the Relation of Alaska 
Smokeless Coal Company, Plaintiff and Relator, 

vs. 

Franklin K. Lane, as the Secretary of the Interior, and Clay 
Tallman, as the Commissioner of the General Land Office, Re¬ 
spondents. 

United States of America, 

District of Columbia, $s: 

\ 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— ! 

I 

1 Petition for Writ of Mandamus. 

Filed November 29, 1916. 

j 

In the Supreme Court of the District of Columbia. 

At Law. No. 59767. 

The United States of America, on the Relation of Alaska 
Smokeless Coal Company. Plaintiff and Relator, 

vs. 

F'ranklin Iv. Lane, as the Secretary of the Interior, and Clay 
Tallman, as the Commissioner of the General Land Office. Re¬ 
spondents. 

i 

i 

Now comes Alaska Smokeless Coal Company, the | relator, and 
petitions this Honorable Court to grant its writ of mandamus ad- 
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dressed to Franklin K. Lane, as the Secretary of the Department of 
the Interior, and to Clay Tallman, as the Commissioner of the Gen¬ 
eral Land Office, of the United States, upon the facts set forth in 
this petition, commanding them to perform official acts to the 
effect prayed for herein, to-wit:— 

I. Alaska Smokeless Coal Company, the relator, is a corporation 
organized and existing under the laws of the State of Washington, 
and located and having its ofiiee and principal place of business at 
Seattle, in King County, Washington, and it has been such corpora¬ 
tion for more than seven years last past; and the respondent Frank¬ 
lin K. Lane is, and for more than three years last past has been, 
the Secretary of the Department of the Interior of the United States, 
and duly vested as such officer with all the rights, privileges, powers 
and jurisdiction by law created in that office; and the respondent 

Clay Tallman is, and for more than three years last past 

2 has been, the Commissioner of the General Land Office in said 
Department and duly vested as such officer with all the rights, 

privileges, powers and jurisdiction by law created in that office. 

II. There are, and from remote ages have been, sundry large 
and valuable mines and deposits of coal beneath the surface of cer¬ 
tain unsurveyed public lands of the United States in that portion 
of the Territory or District of Alaska, which is known on the rec¬ 
ords of the Department of the Interior of the United States, as the 
Kayak Recording District in the Juneau Land District in said 
Alaska. Said lands are situated on, along and near Shepherd’s Creek 
in the Bering Coal Field in said Kayak Recording District, and 
elsewhere in said Juneau Land District. In the months of July 
and August, 1904, upon and after independent and separate acts 
of exploration and prospecting, the individuals hereinafter named, 
severally and respectively, discovered and opened coal mines upon 
said lands, and thereupon, each, severally and respectively, located 
the lands where such explorations and discoveries were made, to-wit: 
the tract which he had explored and within which the coal mine or 
mines which he had discovered lie, as a Coal Claim under the then 
statutes of the United States in that behalf. Said explorations and 
discoveries were made, and said respective Coal Claims were located, 
named, marked and staked by the respective locators, as follows: 

Aurora No. 1, by Elise Asbjomson, on July 9, 1904. 

Aurora No. 2, by Torger A. Feed, on July 6, 1904, 

Aurora No. 3, by Walfred Dahlgren, on July 9, 1904. 

Aurora No. 4. bv Albin Bredenberg. on Julv 9. 1904, 

Aurora No. 5, by Fred Lind, on July 9, 1904, 

3 Aurora No. 6, by Peter L. Peterson, on July 9, 1904, 
Aurora No. 7, by Mrs. August Beck, on August, 1904, 

Aurora No. 8, by Swan Swanson, on August 2, 1904. 

On said respective dates each of said locators was. and long had 
been, a citizen and a resident of the United States, and was qualified 
to make entry under the coal land laws of the United States. Said 
Coal Claim Aurora No. 7, thereafter, and on or about July 1. 1905, 
was abandoned by said original locator, and thereafter the same was 
re-located, named, marked and staked, after exploration and pros- 
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pecting, by Ole M. Hoick, on October 16, 1906, who was then a 
citizen and a resident of the United States, and qualified as aforesaid. 
Each of said Coal Claims was located and staked on unsurveyed 
public lands along or near Shepherd’s Creek in the Bering Coal 
Field, in said Kayak Recording District, in a rectangulair tract, con¬ 
taining not more than one hundred and sixty acres, [with north 
and south boundaries run according to the true meridian, and its 
four corners were marked with permanent monuments, so that its 
boundaries could be readily and easily traced—all in pursuance of 
the Act of Congress, approved on April 28,1904, being Chapter 1772 
of the Public Acts of the Fifty-eighth Congress. ! 

III. Notices of the discovery and opening of coal mines on said 
tracts, and of the location thereof, were posted on or about said dates 
of exploration and discovery, by the respective locators, on. their 
respective Coal Claims or locations, and within the boundaries of 
each respective Coal Claim, and thereafter, pursuant to said Act of 
Congress, there was filed for record in said Kayak Recording 

4 District, and with the register and the receiver of said Juneau 
Land District, a notice as to each respective Coalj Claim, con¬ 
taining the name of its locator, the date of its location, the descrip¬ 
tion of the lands located and a reference to such natural objects or 
permanent monuments as will readily identify the same. 

Such notice as to Aurora No. 1 was'filed for record in paid Record¬ 
ing District on September 10. 1904. and with said register and said 
receiver, on August 1, 190p; 

Such notice as to Aurora No. 2 was filed for record in said Record¬ 
ing District on September 10. 1904, and with said register and said 
receiver on June 10, 1905; 

Such notice as to Aurora No. 3 was filed for record in said Record¬ 
ing District on September 11. 1904. and with said register and said 
receiver on August 1, 1905; 

Such notice as to Aurora No. 4 was filed for record in said Record¬ 
ing District on September 15. 1904, and with said register and said 
receiver on July 17, 1905; 

Such notice as to Aurora No. 5 was filed for record in said Record¬ 
ing District on September 10, 1904, and with said register and said 
receiver on August 8. 1905; 

Such notice as to Aurora No. 6 was filed for record in said Record¬ 
ing District on August 22, 1904, and with said register and said 
receiver on August 8. 1905; 

Such notice as to Aurora No. 7, upon its re-location by said Hoick, 

was filed for record in said Recording District on Majrch 9, 1907, 

and with said register and said receiver on March 21,1 1907: 

• * - • ^ # 

Such notice as to Aurora No. 8 was filed for record in said Record¬ 
ing District on September 10. 1904. and with said register 

5 and said receiver on July 17, 1905. 

IV. Pursuant to the statutes of the United States in that 
behalf, each of said locators, severally, respectively, and independ¬ 
ently of the others, upon the Coal Claim by him s<^ located, on 
and after the date of his said location, did in good faith, open the 
Coal Mine or Mines then existing in and under the surface of the 

^ i 
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land within the boundaries of his said location, and thereby made 
known to the public, to the United States and its officials in charge 
of its interests in that behalf, and to all whom it might concern, 
the existence of coal mines beneath the surface of the land so ex¬ 
plored. selected, located, named, marked and staked by him—all 
in obedience to the laws of the United States, and to its policy as 
embodied in its statutes, and to the rulings and decisions of its 
courts, and to the rules, regulations, rulings and decisions of its 
officials charged with the duty of administration of its land laws. 
In consequence of said explorations, and of the discoveries of coal 
therein, and of independent explorations, surveys and discoveries 
made by and under the direction of that branch or subdivision of 
said Interior Department which is known as the Geological Survey, 
said tracts were classified by said Survey and by the officials of the 
I nited States who were charged with tiie duty of administering its 
laws pertaining; to public lands in said District of Alaska as coal 
lands, and as more valuable for their deposits and mines of coal 
therein than for any other purpose, and as lying within, and being 
a part of, a well-defined carboniferous region which said Survey 
named the Bering Coal Field, and said tracts were so entered in 
the records and made known to the public in the publications 
6 of the United States, and thereby said several tracts became 
known coal lands, having within and under them, respec- 
tively, coal mines, and the rights of said respective locators therein 
became fixed and vested. 

Thereafter, tit said Seattle, said several and respective Coal 
Claims, and all the rights therein acquired by their locators re¬ 
spectively, were, sold and conveyed by said locators by deeds in 
due form, duly executed, witnessed and acknowledged, as follows: 

Aurora No. 1 on July 1, 1908, by Elise Asbjornsen to F. L. 
Summers; 

Aurora No. 2 on Oct. 20, 190S, bv Torger A. Feed, under the 
name of Torger Asbjornsen to Henry Abeles: 

;^urora No. 8 on June 30, 1908, by Walfred Dahlgren to S. R. 
Miller; 

Aurora No. 4 on May 12, 1908, by Albin Bredenberg to C. B. 
dark: 


Aurora No. 5 on May 26. 1908. by Fred Lind to Thomas McGirl • 

Aurora No. 6 on May 26. 1908. by Peter L. Peterson to Dalon F 
olayton; 


Aurora No. 7j on May 26. 1908, by Ole M. Hoick, to Mary A 
Slayton; J 

Aurora No. 8; on May 26, 1908, by Swan Swanson to France* A 
Harnev. 


In the interval between said dates of location and of sale of said 
Aurora Ao. 2 Coal Claim, the name of said Torger A. Feed was 
duly changed to forger Asbjornsen by order and decree of a court 
having jurisdiction of the subject matter and of his person. 

Lach of said grantees was then, and ever since then has 
been, a citizen and a resident of the United States, duly 
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qualified to make entry and to acquire and own coal lands and coal 
mines under the laws of the United States. 

VI. On February 20. 1909, at the City of Seattle, Washington, 
pursuant to the statutes of the State of Washington jfor the in¬ 
corporation of business corporations, the relator was |dulv incor¬ 
porated as a domestic corporation of said State, located land having 
its office and principal place of business in the City of Seattle therein, 
and by the terms of its articles of incorporation duly filed and 
recorded in public offices, and by virtue of the statutes of said 
State in that behalf, the relator was empowered to acquire, own, 
sell, develop and operate coal lands and coal mines thejrein, in the 
District of Alaska and elsewhere in the United States, and thereby 
became vested with the franchise so to do during its cojrporate life, 
which is for the period of fifty years from said date, and ever since 
then the relator has owned and maintained said franchise, and 
has duly paid all corporate license fees and taxes by l|aw imposed 
on it. t'pon its incorporation, the entire capital stock of the relator 
was subscribed, so that it became qualified to engage j in business 
within its corporate powers, and a l>oard of trustees or directors, 
and officers, as provided in the articles of incorporation and the 
by-laws, were dulv elected, and all said offices have been dulv and 

** ' * * j %, 

continuously filled thence hitherto—all according to thje statutes of 
said state in that behalf: and seventy-five per centum of its capital 
stock is. and always has been, held and owned by persons who were. 

and are. qualified to enter and to own coal landjs in Alaska. 
S VII. On sundry dates after its incorporation, the relator, at 

said Seattle, purchased from said grantees of jthe locators, 
their respective coal claims as follows: On March 31, 1909, from F. 
L. Summers, Aurora No. 1 coal claim; on March 24,j 1909. from 
Henry Abeles. Aurora No. 2 coal claim; on March 15,! 1909, from 
S. R. Miller. Aurora No. 3 coal claim; on March 15, 1909, from C. 
B. Clark, Aurora No. 4 coal claim: on March 15, 1909, from Thomas 
McGirl. Aurora No. 5 coal claim: on March 27, 1909.1 from Dalon 
F. Slayton. Aurora No. 6 coal claim: on March 27. 1909. from Mary 
A. Slayton, Aurora No. 7 coal claim; on March 27,! 1909, from 
Frances A. Harnev. Aurora No. S coal claim: all of \ihich claims 

% J / i 

were on said respective dates duly and in writing, conveyed to the 
relator by deeds of their respective owners, which were duly executed, 
witnessed and acknowledged; and thereby the relator became vested 
with all the rights and titles of the respective locators jand of their 
assigns and grantees therein. 

IHII. Upon the application of the relator, said coal i claims were 
duly surveyed on and between September 29. 1907 and! October 31, 
1907. and such surveys were duly reported and plats thereof made 
bv Henry S. Waterman, a qualified United States deputy 
9 Surveyor, designated theretor by the Surveyor General of 
the District of Alaska, who was by law authorized so to do; 
and the areas thereof, asi shown by said surveys are as 'follows: 
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u 


Aurora No. 1 by Survey No. 295, contains 117.731 acres 

Aurora .No. 2 by “ " - ------ 

Aurora No. 3 by 
Aurora No. 4 by 
Aurora No. 5 by 
Aurora No. 6 by 
Aurora No. 7 by 
Aurora No. 8 by 


297 

Ct 

159.920 

U 

296 

u 

117.611 

u 

298 

u 

56.371 

u 

293 

a 

154.000 

u 

294 

4 <k 

117.821 

ii 

311 

(C 

133.560 

u 

299 

u 

133.560 

a 


• • • • 

. 990.574 

u 


Thereupon, on April 23, 24. 25 and 29, 1908, at Juneau, Alaska, 
all said surveys of said eight coal claims were dulv examined! 
approved and filed in this office by said Surveyor General, thereto 
duly authorized, and he duly, in writing, certified upon the plat of 
each of said eight coal claims that the original field notes of the sur- 
yev of such respective coal claim, situate on unsurveyed public land 
m the Kayak Recording District, in the District of Alaska, and desig- 

jy \ ? im a,e Coal hand Survey numbered as above set 

forth, had been examined and approved and were then on file in his 
office, and that such notes furnish such an accurate description of 
such respective coal claim as will, if incorporated into a patent, serve 
tuny, to identify the premises, and that such reference is made 
therein to natural objects and permanent monuments as will per¬ 
petuate and fix the locus thereof: and he farther certified upon each 
respective plat that the same was a correct plat of the coal claim 
which it purported to represent, made in conformity with its 
t<» original field notes, and that it was bv him approved All 
of said surveys, .field notes and plats still remain on file in 
said ottice. Lach of said coal claims as so surveyed and platted, is 
a rectangular tract of the acreage aforesaid, with its north and south 
boundaries run .according to the true meridian and its four corners 
are marked with .permanent monuments; and in said respects and all 
other respects, said locators, their .grantees and the relator have com- 
P led w ith the laws of the United States and the rules, regulations and 
instructions of its Interior Department, from time to time in force 
as to the location, survey and acquisition of coal lands in Alaska 
IX. As shown by said surveys, field notes and plats, and as the 
tact is. said eight coal claims were, and are. contiguous one with 
another and they all together constitute one tract of contiguous lands 
v Inch does not exceed in its total area two thousand five hundred and 
and does not exceed in its total length twice its greatest 
width : and for the purpose of consolidating their said coal claims bv 
including them, m a single claim, location and purchase, and of 
acquiring the title m fee to all thereof as a so-called consolidated 
™ 0 , m ' pursuant to the Act of Congress approved on Mav 28 
1908. being Chapter 211 of the Public Acts of the Sixtieth Congress' 
said .grantees of said locators, after their said purchases thereof 
formed a corporation, which is the relator, as aforesaid, and for valu¬ 
able considerations to them respectively moving from the relator thev 
respectively conveyed to it their said eight coal claims, as aforesaid, 
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and thereby consolidated them into a single claim or location of 
contiguous coal lands, which complies in dimensions and form 

11 with said Act of Congress. Thereupon, at the City of Juneau, 
in the District of Alaska, on June 30, 1909, the relator paid 

to the Treasurer of the United States, ten dollars for each acre of said 
coal claims as surveyed, being in the aggregate the sum of $9,905.74, 
and then and there made due application to the then Secretary of 
the Interior through the register and the receiver of the Juneau 
Land District that he issue or direct the issue to the relator of a 
patent of the United States, granting to it in fee simple said lands 
contained in said eight coal claims as a consolidated coal claim, under 
said Acts of Congress of 1904 and 1908; and the relatpr then and 
there with its application, tendered to the then Secretary of the 
Interior, due proof of its compliance with said statutes and with the 
regulations of the Department of the Interior concerning coal claims 
upon unsurveyed public lands in Alaska and the grant and issue of 
patents therefor; and the relator’s said application was thereupon 
filed in the Land Office of the Juneau Land District, and due report 
of said application was made to, and filed in, the Interior Depart¬ 
ment at said City of Washington. Notice of said application was 
duly posted and published, according to law, for a period of sixty 
days, beginning on August 14, 1909; and said application there¬ 
after was taken under consideration and the facts concerning it 
were investigated by the officials of the Interior Department who 
are charged with the duty of investigating applications for patents 
of public lands. 

X. Upon and after such investigation, and in consequence of the 
supposed discovery of alleged or assumed violations of the laws of 
the United States and the regulations of the Interior De- 

12 partment concerning the location and acquisition of coal lands 
in Alaska, on or about April 26, 1912, at said Juneau, and 

under the direction of said Commissioner of the General!Land Office 
of the Interior Department, proceedings were instituted in the Gen¬ 
eral Land Office against said application and against said locators, 
designated as “claimants," and the relator as applicant for a patent 
of said consolidated coal claim, on the following charges, filed by a 
special agent of the General Land Office: 

1. That the claimants did not make their respective locations and 
filings for their own exclusive, individual use and benefit, but that 
each and every one of them, prior to making said locations and filings, 
on and for the lands involved, entered into an agreement or under¬ 
standing with one Torger A. Feed, now Torger Asbjornson, whereby 
it was agreed and understood that the said Torger A. Feed, now Tor¬ 
ger Asbjornson should receive a certain interest in the said location 
and filings, whereby said Torger A. Feed, now Torger Asbjornson, 
should receive a certain interest in the said location jand filings, 
whereby said Torger A. Feed, now Torger Asbjornson, should re¬ 
ceive and enjoy the benefits of a greater number of locations and 
entries of coal lands and of a greater quantity of said lands than 
allowed by law. 

2. That the claimants did not locate and file upon the lands em- 
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braced in and covered by their respective filings in good faith and 
with intent that the legal title to the land covered by each of the 
several filings should be acquired pursuant to the laws of the United 
fetates governing the entry, sale or disposition of public lands valu¬ 
able tor the coal deposits contained therein for the separate and 
several use and benefit of the individual claimants, but each of said 
locations and filings was made pursuant to an unlawful agreement 
and understanding entered into by each and every one of said 
claimants with one lorgcr A. Food* now Torgor Asbjornson, 
whereby, the said entries and locations were to be made in 
the interests in whole or in part, of and for the benefit of Torger A 
t eed, now Torger Asbjornson, and various and several other persons 
or corporations who are to the General Land Office unknown and 
therefore cannot be alleged. 

That the said claimants did not locate and file upon the lands 
embraced in and covered by their several filings in good faith with 
intent that the legal title to the lands covered by each of the several 
filings should be acquired pursuant to the laws of the United States 
governing the entry, sale, or disposition of public lands valuable for 
the coal deposits contained therein for the separate and several use 
and benefit of the individual claimants, but each of said locations 
a.nd filings \ias made pursuant to the unlawful purpose and intent 
that the title acquired thereby and thereunder might and should 
inure to the use and benefit in equal measure of the entrvmen and 
to each and every one of the several other persons by whom said 
declaratory statements mentioned above were made or to the use and 
benefit of an association or corporation by them formed or entered into 

1 1 ^ -l - # ^ were to be the members and stock¬ 

holders. by themselves or m association with such other persons as 
they might admit or who might secure entrance therein. 

4. That the above locators and claimants of the several tracts and 
parcels of land covered bv and embraced within the above mentioned 
coal declaratory .statements did not. they nor anv of them prior to 
making such locations or at any time thereafter 'and prior to filing- 
notices of said location open or improve anv mine or mines of 

14 . & msl M reqiiired * •* * 

A L By reason of such proceedings, charges and contest in behalf 
of the United States against the rights of the relator in the premises 
and pursuant to the practice of the General Land Office, voluminom 
testimony was given, orally and in writing, under oath bv numerous 
wi nesses and m sundry places in the United States, and Alaska, as 
well in behalf of the United States and of the General Land Office 
representing the rights and interests of the Government and the 
people of the United States, as in behalf of the relator which had 
succeeded as aforesaid to all the rights of the locators, and because 
thereof none of the locators appeared or took any part in ■said pro¬ 
ceedings except as witnesses summoned to testifv in support of «aid 
application ; and after completing the taking of all testimonv and 
the production of all evidence which either the United States ren 
resented by the special agents of the General Land Office or the 
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relator as grantee of the locators desired to take or to produce the 
hearing thereof before the register and the receiver of [the Juneau 
Land District was brought on in due course at said Juneiau on April 
25, 1914, and was argued by counsel in behalf of both Said parties, 
and thereupon said register and said receiver, on June 15, 1914, 
rendered their decision, whereby they held that the United States, 
designated in their decision under the name of “the Government”, 
had failed to sustain charge- numbered 2 and 3, as aboveIset forth, as 
to any of said eight Coal Claims; that charge numbered! 1, as above 
set forth, was sustained only as to the Coal Claimj named and 

15 numbered Aurora No. 7; and that no mine qr mines of 
coal within the meaning of the Alaska coal laqd was, had 

been opened or improved upon any of the claims included in said 
application at the date of the alleged location thereof or; at the time 
of filing the notices of the alleged location, and hence ithat charge 
numbered 4. as above set forth, had been sustained as tb all of said 
eight Coal-Claims: and therefore and thereupon and only for the 
reasons that said charge numbered 1 had been sustained as to said 
Aurora No. 7 Coal Claim only and said charge numbered 4 had 
been sustained as to all said Coal Claims Aurora Nos.! 1 to 8 in¬ 
clusive, said register and said receiver concurrently decided and 
recommended that said application for a patent upop said con¬ 
solidated Coal Claim, embracing said eight individual poal Claims 
be rejected. Said decision of said register and said receiver was 
certified by them to the respondent Tallman, and was] placed and 
still remains on the files of the General Land Office. an4 the relator 
is ready to produce a certified copy of the whole thereof as and when 
the Court shall direct, but inasmuch as said charge numbered 1 was 
sustained only as to said Aurora No. 7 Coal Claim, which was sub¬ 
sequently abandoned and application for the repayment of said 
deposit money for a patent thereof was subsequently made by the 
relator, as hereinafter alleged, and said charges numbeired 2 and 3 
were so decided not to have been sustained by the United States 
as complainant in said charges, the relator omits herejin all those 
portions of said decision which pertain to said charged numbered 
1. 2 and 3, and here sets forth and submits to this honorable court 
a complete transcript of the whole of those portions of said decision 
which pertain to said charge numbered 4, and which after setting 
forth and decision of said register and said receiver upon 

16 said charges numbered 1. 2 and 3, adversely to I the United 
States—(except as to said Coal Claim Aurora No. 7). and 

their reasons therefor, proceeds as follows concerning isaid charge 
numbered 4. to-wit: 

There is a duty imposed upon the Government to show that the 
charges are true by clear and convincing evidence, and in this in 
our judgment the Government, has failed to support charges 1. 2 
and 3. against all of the claims excepting that of Hoick, As to the 
Hoick claim it has failed to support charges 2 and 3 but has proved 
charge 1. 

The group of eight claims lies on the north side of Shepard Creek, 
a tributarv of Canvon Creek. To the east of the group lies Lake 
2—3070 
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Charlotte, the objective point of a surveyed route for a railroad which 
crosses the south eastern portion of the Aurora No. 5 claim The 
land rises from; a few hundred feet elevation at Shepard Creek to 
an ele\ation oi l,o00 feet in the norther-most past of the group and 
the slope is to the south west and south east. Two main streams 
traverse the claims on the south west and south east and to these 

streams smaller streams are tributary through gulches that make the 
surtace rugged. 

Nearly all of the Aurora No. 3 and Aurora No. 7 and part of the 
Aurora ^o. 8 are within the area of the Tokum or non-coal bearing 
area. 1 he Nushtaka or coal bearing formation covers part of the 

* V:o - f r ^0- -> ^°- p> nearly all of the Aurora No. 6 and No 1 
and the southeastern portion of the Aurora No. 8. 

At. the time of, the examination of the ground by George Kennedv. 
a Government witness and coal expert, he noted over twenty onen 
cuts or trenches or pits scattered throughout the group of 
1 / c aims, but on the Aurora No. 3. No. 7 and No. 8 Jie was not 
able to find any workings. The time spent bv him upon 

SnfS’TJfl al + K,ll t one week in 1911, and the examination was 
confined chiefly ,to the gulches and draws, and he states that there 
might have been many more openings not discovered bv him. In 
addition to the workings noted by him he found also fortv or fiftv 
coal exposures. On the Aurora No. S and No. 7 he found neither 

workings nor exposures and on the Aurora No. 8 only exposures in 
the southeastern part of the claim. “ exposures m 

f K ?ono dy ' a ! S<> j r° al , ex P ert - witness for the defense, 

formerly in 190p employed by the Government generally to ex- 

amine the Bering River Field, made an examination of the group 

for the applicants in 1911. He found many more exposures and 

not . foand . h l M + r - George A. Kennedy. His examination 
coxered a period of about three days. 

George Kennedy testifies that the openings consisted of trenches 
two to four feet deep extending up to a length of ten feet into the 
side of the hill, and that these open cuts demonstrated the veins 
only as far as the trench exj>osed the same: that the continuitv of 
the , y® lr l beyond .the limits of' the trench could not be determined 
and that the continuity of the formation was very much interrupted 
by the folding of the strata: that the varying dip of the coal veins 
and strike of the formation indicated an extreme want of continuitv 
of different seams and strata. 

Andrew Kennedy, however, insisted that there is a general forma¬ 
tion noticeable throughout the entire district, and that the disturb¬ 
ances mentioned are only local. 

George A. Kennedy admitted that workable veins were to be 
found on the Aurora No. 2 and No. 4. doubting, however 
15 the workability of veins on Aurora No. 1. The strike of ' 
tlie formation is Northeast and southwest and the dip 25° 
to 50 to the northwest carrying those veins uncovered, if con¬ 
tinuous, under the claims covered by the Tokum formation. 

'J'- P* McDonald, also a witness for the defense and a coal expert, 
testified that in 1906 when he examined the claims, there were 
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open cuts averaging perhaps three to four feet wide running across 
the vein, some only a few feet and some ten, fifteen and twenty feet 
long, and many had been run ten or fifteen feet into tihe coal. 

In 1907, McDonald instructed his brother, G. F. McDonald to 
go upon the land and examine the coal deposits with a view to de¬ 
termining the continuity of the veins. McDonald with one man spent 
about three weeks on the ground, cleaning out the old Openings and 
making new ones, the result satisfying McDonald that the veins 
were continuous. This appears to be the last work dohe upon the 
claims. This office is of the opinion that the claims, all of them, 
are properly classed as coal land. j 

There is little testimony by the original locators that definitely 
shows the amount of work done bv them, or the expanse thereof, 
excepting that it is clear that some more prospecting work was done 
at the time of the staking of the claims and that two \veeks further 
“prospecting’'’ work by two men. Asbjornsen and Beck, thereafter 
in the summer of 1904 was done. The value of this work is recited 
in four of the declaratory statements to be $10.50 and it is consid¬ 
ered that no more work on the other claims in value tvas done. 

The following openings appear to have been made on the several 
claims as they are mentioned, in 1904. made generally by 

19 Beck and Asbjornsen: 

Aurora No. 1. Several places near the west line opened 
so that the vein was exposed, the vein being three or four feet thick. 

Aurora No. 2. A vein six or seven feet thick dug info so that the 
vein was exposed, from which according to Asbjornsen. coal could 
have been mined. The witnesses unite in asserting that the coal 
on this claim is of commercial value. 

Aurora No. 3. A three foot vein of coal well to the north_ on the 
west line, three feet thick. Openings to the east of the east line and 
to the south of the south line at southeast corner showing veins that 
probably dip into the claim. The southeast corner only of the 
claim shows the coal bearing formation. 

Aurora No. 4. Veins showing coal about three feet thick near the 
center of the claim opened up in two different places. The coal was 
dug across the face. Other openings on this claim, by whom made 
not certain, show veins 9, 10. 10Ac and 15 feet. 

Aurora No. 5. A vein four or five feet thick was opened contain¬ 
ing good coal which could have been mined out of the opening 
made, according to Asbjornsen. On this claim two large workable 
veins were found in 1900 by T. P. McDonald. Witness G. A. 
Kennedy found four workable veins. 

20 Aurora No. 0. A vein of three to four feet was opened up 
from which coal could have been, taken out. Tja 1906 T. P. 

McDonald saw four openings on this claim showing coal five and 
six feet thick. Witness G. A. Kennedy testified that one of these 
veins was a valuable vein. 

Aurora No. 7. This claim the Beck and Hoick claim shows no 
work done. 

Aurora No. 8. A vein opened showing coal three ] or four feet 
thick. 
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This work is generally described prospect work or assessment 
work and the intent of the locator therein appears as follows: 

Regarding his claim and the intent at the time of the location, 
Bredenberg states: 

“Whv, 1 expected to work it. and if I could not work it I would 
sell it.” ' . 

Regarding Asbjomsen, Dahlgren and himself, he states, 

“Well, we intended to work it and sell it.” 

Asbjornsen when questioned whether he located his claim to sell 
it, stated, 

“Well, most anybody probably would sell if they had a chance 
* * * I didn't think much about- it at the time.” 

Swanson testified: 

“Well. I expected to work it if I could, and I thought I 

21 could do some prospecting there, that maybe I could sell it 
for a good price.” 

Dahlgren expected to develop his claim by doing “assessment” 
work and that when he secured title to it he could make some money 
out of it by selling the claim. He would mine the coal enough to 
pay the expense of doing the assessment work—to hold the claim 
until he got- title. 

Neither Elisc Asbjomsen nor Peterson, in the affidavits admitted 
as their testimony, give an expression of their intent at the time of 
the location, although Elise Asbjornsen states that she never ex¬ 
pected to get patent for the claim and that she expected Asbjomsen 
would sell the claim for her. 

None of the locators express more than a conditional purpose to 
mine the coal, dependent upon their ability—which none of them 
possessed—to develop a paying mine. If there was an intent to 
mine the coal or to open a mine it was so mingled with the purpose 
to prospect and do the other necessary work in its preliminary 
stages and with the intent to sell the claims if they could not be 
mined, and so little work was done in the two years prior to the 
giving of the option, when, whatever intent existed, was quickly 
abandoned, that the attending facts and circumstances in this case 
do not afford the assistance in determining the question whether a 
mine has been opened or improved on the several claims, that the 
rule hereinafter stated might otherwise permit. 

The qualification of the locators in this matter is determined under 
the following rules or requirements gathered from the decisions: 

1. The opening must be more than a mere exposure or scratching 

of the surface or vein. It must be a pit or open cut or worked 

22 vein—a requirement set forth in the case of the United States 
ys. Schofield. (41 L. D. 176.) 

2. A. hat pit. epen cut or worked vein constitutes a mine opened 
or improved cannot be determined by any general rule. Each case 
must be considered in the light of those peculiar facts and circum¬ 
stances attending it. Esther F. Filer (36 L. D. 360). 

3. The w ork done must not be a matter of form—a requirement 
that the claimant shall have acted in good faith. Coal land circular 
of May 3, 1882; Circular of April 12, 1907. If the work done, of 
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itself, appears to be a matter of form, the good faith of the claim¬ 
ant may be investigated by considering the degree and condition 
of life 'of the claimant—his ability to do more or less than the 
amount of the work shown. Watkins vs. Garner (13 L. D. 414). 

4. The work done must be potentially at least, capable of becom¬ 
ing part of the operative plan of mining coal, part of the actual 
work of the mine operating, and substantial—rules modified in each 
case by the observance of the rules already stated—and the intent at 
the time of the qualification must not be a speculative intent, i. e., 
merely to prospect the claim. It must be an intent justified by the 
facts disclosed to the miner, to open or improve a mine. Esther F. 
Filer (36 L. D. 360) Andrew L. Schofield et al. (41 L. D. 176) 
James Wardell. unreported, July 23, 1913. 

There is no serious doubt but that on all of the claims excepting 
the Aurora No. 7, pits or open cuts or veins that in some measures 
could be worked, perhaps at a loss, are to be found. 

The defense has sought to show that prior to the location 

23 of these claims the qualification of the locator in opening or 
improving a coal mine is not the qualification now required 

of the same locator and has appealed to the rule to abide by the 
cases formerly adjudicated. 

The liberal spirit of the requirements of the Department under 
the General Coal Land Laws comes of what may be termed a policy, 
to permit the man of small means as well as the man of better cir¬ 
cumstances, to become a beneficiary thereunder and is | due also to 
the fact that the opening and improving of a coal mine under the 
general law secures only a preference right, a right bf entry yet 
remaining under Section 2347. 

Under this policy and because of the presence of Section 2347 
in the general law, good faith and the large play of this qualification 
of the locator has become almost a controlling force in the adjudi¬ 
cated cases, which often show improvements no greater in extent and 
value than appear in this case and of like character. The qualifica¬ 
tions given in rule three in the foregoing, have been developed not 
only from a construction of the statute but also from the effort of 
the adjudicating officer to determine whether the “labor expended 
and improvements made" are “such as to clearly indicate the good 
faith of the claimant.” Under the 1904 act there is not the as¬ 
sistance derived from Section 2347 permitting a larger controlling 
influence of the good faith as it appears in the improvements them¬ 
selves. There is not then, such a common statutory intent expressed 
in the general law and the Act of 1904 as will permit bn adjudica¬ 
tion under the rule of stare decisis even if it be conclusively shown 
that the qualification formerly defined is not what is now 

24 sought to be exacted of the locator. j 

The absence of any well expressed intent to mine the coal, 
the intent, such as it appears, to prospect the claims rather than to 
develop paying mines, the failure to show clearly in the labor ex¬ 
pended and improvements made a qualifying intent,! or to show 
that such work or improvements was potentially capable of becom- 
ing part of the operating plan of a producing mine and that the 
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steps therein token were substantial and looked to the creation of 
an operating and producing mine are all matters of evidence sub¬ 
mitted which sustain charge four, jus to all of the claims. 

It is accordingly recommended that the application be rejected 
and the locations be declared invalid. 

XII. The relator and said locators, conceiving themselves to be 
aggrieved under the forms of law without just cause by said decision 
of the local ollicers of the Juneau Land District, thereupon, on July 
2, 1914, an appeal to the respondent Tallman as the Commissioner 
of the General Land Office, was taken by, and in the names of, the 
relator and of all said locators hereinabove named, from that part 
of said decision which found and held that said charge numbered 
1 had been sustained as to the Aurora No. 7 Coal Claim only, and 
said charge numbered -I had been sustained as to all said Coal 
Claims; and due notice of such appeal was filed in the office of the 
Juneau Land District and in the General Land Office in the City of 
vv ashington. and was served upon said local officers and said Com¬ 
missioner, all according to the law and the practice of the General 
Land Office and of the Interior Department in that behalf. 
No appeal was taken by or in behalf of the United States, or 
. “.the Government” thereof, from that part of said decision 
of said register, and said receiver, which held in favor of the relator 
and of said locators upon said charge numbered 1 except as to the 
Aurora No. 7 Coal Claim, and upon said charges numbered 2 and 
o a> 1o all said Coal Claims, and, as the relator is advised and be- 
ie\es, said decision as to said three charges became and remains 
conclusive against the T nited States and a bar as between the parties 
herein to any further controversy or issue of law or of fact within 
the scope of said three charges. Thereafter, said appeal came on 
r hearing and argument before the respondent Tallman as such 
commissioner upon the same evidence submitted to said register 
ane said recener. and on none-other evidence, and was argued on 
written briefs by counsel for each party and after such hearing and 
argument, on June /, 191o. the decision appealed from was affirmed 
as to said charges numbered 1 and 4 by the respondent as such 
Conirruisioner. and said consolidated Coal Claim and all said in- 
aniaual C-oal Claims embraced therein were held bv him for re¬ 
jection upon the ground stated in said charge numbered 4. and he 
or ered _• e application for a patent- thereon to be rejected for that 
cause on y, and such order was duly entered on the records of the 
^enera .and Office. Said decision and order, as so entered and 
recorded, remains on file and of record in said Office, and the relator 

sLTTAA ^ rCK br e a pitied oopv thereof as and when the court 
an< ? \ t n T subrnitc to this honorable court a tran- 
a i^ ? . 16 " K l e thereof, except said charges numbered 1, 2. 3. 

lows ^° rtl verba ^ rn - wbi oh were copied therein, as fol- 
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)g Department of the Interior, 

General Land Office, W ashington. 

i 

j 

United States 

i 

i 

V. 

i 

Alaska Smokeless Coal Company et al. 

i 

Alaska Coal Claims,—Feed Group, Bering River District. 

Application Rejected. ! 

Register and Receiver, Juneau, Alaska. 

Sirs: On June 30, 1909, the Alaska Smokeless Coal Company 
filed in your office its application, under the acts of April 28, 1904, 
and May 28 1908, for the following consolidated coal claims: 

C. D. S. No. 117, filed July 17, 1905, by Albin Bredenberg, for 

the Aurora No. 4 coal claim, located July 9, 1904. j 

C. D. S.. No. 118, filed July 17, 1905, by Torger A. Feed, for the 

Aurora No. 2 coal claim, located July 9, 1904. j 

C. D. S. No. 119, filed July 17, 1905, by Swen Swanson, for the 
Aurora No. 8 coal claim, located July 9, 1904. j 

C. D. S. No. 120, filed August 1, 1905, by Walfred Djpilgren, for 
the Aurora No. 3 coal claim, located July 9, 1904. 

C. D. S. No. 121, filed August 1, 1905, by Elise Asbjornsen, for 
the Aurora No. 1 coal claim, located July 9, 1904. j 

C. D. S. No. 122, filed August 8, 1905, by Fred Lind, for the 
Aurora No. 5 coal claim, located July 9, 1904. ! 

C. D. S. No. 123, filed August 8, 1905, by Peter L. Peterson, for 
the Aurora No. 6 coal claim, located July 9. 19041. 

27 C. D. S, No. 507, filed March 21, 1907, by Ole M. Hoick, 
for the Aurora No. 7 coal claim, located October 16, 1908. 

It appears that Torger A. Feed (now Torger Asbjom?on) was at¬ 
torney in fact or agent before your office in all of the ajbove claims. 

The applicant herein, the Alaska Smokeless Coal Conipanv, in its 
application for patent, alleges an expenditure on the jelaims of a 
total of $3,444.76, of which amount the sum of $244.9-1 is charged 
to “developing and opening coal veins.” 

■ On April 26, 1912, your office issued notices under Authority of 
office letter of March 25. 1912, upon the following charges against 
said claims: 

(Omitted, as above-stated.) 

On October 19, 1912, notice of hearing herein was issued setting 
final hearing before you February 23, 1913, which date was changed 
by stipulation to April 25, 1914. 

Testimony was submitted by means of depositions on interroga¬ 
tories and orallv, taken in different states. 

%) 7 _ ! 

The affidavits of claimants Peterson and Elise Asbjomson taken 
by a special agent, were admitted by stipulation, as the testimony 
of the said claimants. 
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Claimants Torger Asbjornson, Bredenberg and Dahlgren ap¬ 
peared as witnesses for the defendants, and claimants Swanson and 
Hoick were sworn as witnesses lor the Government. 

The record is voluminous and your office considered and set out 
at length the evidence and your views and conclusions thereon, 
26 in vour joint decision of June 15, 1914, found in favor of 
the" defendants except Hoick on the first, second and third 
charges and sustained charge one as to Hoick and found in favor 
of tlie Government as to all claims on charge four, and recommended 
that the application he rejected and the locations he declared in¬ 
valid. From which decision an appeal has been duly filed and 
briefs submitted by both sides. 

In the notice of locations or coal declaratory statements filed by 
the several claimants in your office, an expenditure of $10.50 is 
alleged. 

Upon a petition filed, and a court’s order. Torger A. Feed’s name 
was changed to Torger Asbjornson in May, 1907. 

Flise Asbjornson is the divorced wife of the claimant. Torger 
Asbjornson. 

It seems that all of the locators or claimants are Swedes or Danes 
and naturalized citizens of the United States and while some of 
them. Asbjornson. Peterson and Swanson, have been in this coun- 
trv since about the 80’s, yet it appears that at the time the special 
agent, in 1908 and 1909, took the affidavits, the basis of the charges 
herein, the claimants did not thoroughly speak or understand the 
English language and there is very little doubt that a court would 
have allowed an interpreter if the claimants’ rights were being passed 
upon and adjudged therein. The special agent does not claim to 
know their language and it does not appear that an interpreter was 
employed either at the trial or at the taking of the affidavits and 
your office in considering that matter found that: 

“Because of the inability of a number of the witnesses to clearly 
understand the English language, the record does not always 
29 show in our belief, a clear statement of the facts so far as the 
witnesses may have been able to give them in their own lan¬ 


guage.” This conclusion appears clearly justified and such fact 
should be given considerable weight in considering the Government’s 


fraud charge and the evidence in support thereof, especially relating 
to the statement or clause inserted in the affidavits by the special 
agent reading as follows: 

“The understanding we had at the time we made the locations was 


that we would group all the above claims in one body and develop 
them ourselves, if we were able, and if we were not able to develop 
them we were to sell them all in one body, but there was not agree¬ 


ment with any company or any one else to sell to them,” and which 
constitutes the gravamen of the fraud charges. 

The eight claims involved herein are situate in the Bering Fiver 


coal field, and lie on the north side of Shepard Creek, west of Lake 
Charlotte, the objective point of a surveyed route for a proposed 
railroad which crosses the southeastern portion of the Aurora No. 
5 claim. 
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The Stracey group lie to the east and the Christopher group to the 

southwest. . ! 

Torger A. Feed, or Torger Asbjornson as he is now known, was 
a resident of Minnesota in the early 80’s and went to Alaska in the 
year 1898. In 1902, he was divorced by his wife Elise Asbjornson, 
who it seems remained in the East. i 

At the time of the location of the claims involved herein, he was 
keeping a hotel at Katalla, Alaska, and it was at this hcjtel that the 
three claimants, Asbjornson, Dahlgren and Bredenberg, met in the 
spring of 1904. and understanding that there was some coal 
30 land at Lake Charlotte still open to location and that there 
was some probability of a railroad being built there, Asbjorn¬ 
son as the leader or moving spirit, accompanied by Dahlgren and 
Bredenberg. started for that locality to find vacant coal land and 
locate same. It does not appear that there was any considerable dis¬ 
cussion over or plans laid for the trip and no evidence whatever that 
they had l>een seen or communicated with by any corporation or 
person or the agent of same in regard to same. As to the trip and 
the incidents leading up to same, Asbjornson testified: | 

“Well, I came to Katalla in 1903, in August, I think, and worked 
around there for a while and then I was sent to Cunningham’s 
group and worked there about three months, I think it was, and I 
stayed in Katalla during that winter and the spring of 1904 I was 
there and I thought if "there was any coal open I ought to get a 
claim myself, so I went up and went over there with Bredenberg 
and Dahlgren. We went in a dory from Katalla, around Strawberry 
Bar and up the river to Bering Lake and we stayed at the cabin over 
there, west of Polles Point—there was an old cabin there. I knew 
that Mr. Thurston was up there and he was acquainted with the coal 
field there and I wasn’t on that side of it, and so I wept up to him 
and told him that we were up here and wanted to get a coal claim, 
if there was any, and 1 asked him if he could direct | me to some 
vacant ground north of, and adjoining, the English Company’s 
ground." We left him and proceeded up to Carbon Camp, where the 
English Company’s camp for the coal field was located, I went in 
to the foreman and told him that we were looking for some coal land 
and if he would be so kind as to tell us the line of the English 
Company’s ground, and he told me the line was blazed. We 
31 went up there and pitched our tent that day, towjard evening, 
and this was on the east side of Lake Charlotte. We pros¬ 
pected there a couple of days and found no coal so we fulled up our 
camp and went back and across Shepard Creek, on the west side of 
the valley. We camped there and the next day we divided, I think 
into three different directions, one here and one there, for three of 
us to prospect for coal and we were to meet again some place further 
up. We met up there arid each fellow had discovered cjoal in differ¬ 
ent directions. We found the section line or post down close to 
Shepard Creek. After that we were looking to see if we could find 
any more. It looked so it might be located by some other party and 
we could not find any more at that time—we went in different direc¬ 
tions and at this time we found some croppings of coal; at the same 

3—3070 
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time we satisfied ourselves that the land might be open, so we started 
to locate on the southwest corner of Aurora No. 2—the northeast 
corner ” 

As to what was done in the way of opening or improving a coal 
mine or mines after the said claimants reached the land on the first 
trip, and also on the return to the land by Asbjornson with Beck 
and Bredenberg, and also as to the further work claimed to have 
been done for the benefit of the claimants or their assignees, it ap¬ 
pears from Asbjornson's own testimony that nothing more than 
prospecting to find and expose the veins of coal so as to determine 
the fact that coal was there and that it could be mined if there was 
demand and sale for it was done. 

He says in answer to his counsel's questions as what was done on 
the first visit besides surveying and locating the respective claims: 

32 Q. Ilad you found a vein of coal on each of the claims 
prior to, this time? A. Prior to this time, when we put 

notices in on Swanson's claim we saw a slide, a little north; there 
was a meadow there and there was a slide, and there was coal there, 
not far from the corner—this other we had been over before when 
we were looking for some location tests and prospecting at the same 
time. 

Q. And had you opened up the coal on each of those claims? 
A. Well, there iwas croppings but hadn't yet any opening at that 
time. 

Q. Did you uncover the croppings so you could see the extent 
of the vein? A. Not that time. 

Q. What, if any, further work did you do on these claims after 
locating them? A. When we were through locating we went back; 
we went to Ocktalee Spit and we located nine oil claims called the 
Minneapolis group, and then went back to Katalla. ' 

Q. When did you return to the ground again, to the coal claims 
again? A. Some little time after or close after, I think, we dis¬ 
covered in the Record’s office in Katalla. * * * I asked Lind 

to go back and let us look it up. Lind didn't want to go and I got 
one by the name of Beck to go back and when we came to Chilkat 
* * * I and Lind or Beck— I think we were up there about ten 

days at that time. We were prospecting and we located a claim in 
his wife’s name, Aurora No. 7, at that time. 

Q,. Did you do anything further in the way of opening 

33 up a mine on each of these claims, Aurora No. 1 to 6 in¬ 
clusive, at that time? A. \es, we were prospecting around 

there on that ground, as far as I remember in different directions 
there; we had a tent-—camped up there, close to this corner. We 
camped on No. 5. 

Q. When were you on the ground again? A. 1906, with Breden¬ 
berg when we spent about two weeks “prospecting”. 

Bredenberg claims he found a four foot vein of coal on his claim 
and opened it up so that he could, but did not, mine coal from it. 

Dahlgren claims that he found coal exposed in several places on 
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his claim but did not do much work on it when located but later 
some more work was done and he sent money for same sejveral times. 

However, all that was done by any was to find coal v'ems, open 
it up to a slight extent so as to expose same where not already ex¬ 
posed by nature or the effect of the elements. 

The small amount of work done on these claims and the small 
amount of expenditure made therefor as shown by the testimony 
and as alleged and set forth in the coal declaratory statements and 
the application for patent, towards opening and improving a coal 
mine or mines on the lands involved, at the most, scarcely places 
this case on a par with the Willoughby case decided adversely to the 
claimants by this office, December 31, 1914, or the Wardell case 
also decided against the claimants by this office, which decision 
was sustained by the Department on June 24, 1914, arid the work 
alleged and shown herein is of the same general nature and 

34 extent. 

In the Wardell case, it was found: 

“That the work done upon the claim here under consideration 
was merely prospecting, and did not constitute the ! opening or 
improving a mine of coal as contemplated by the act Of April 28, 
1904 (supra), as a basis for the right to locate and enter!unsurveyed 
coal lands in Alaska/’ and the work done and expenditures made 
herein, are vastly less than in the Scofield (Cunningham) case, 
41 L. D., 176, and other cases decided adversely to the claimants 
on the question of sufficiency of work to constitute the opening 
and improving a coal mine or mines under the acts governing. 

Therefore, your conclusion that charge No. 4 has be£n sustained 
by the Government is correct and affirmed as to all the claims in¬ 
volved herein. 

In view whereof, it does not become necessary to dwell at length 
on the question involving the fraud charges. 

It appears from the evidence of Asbjomson and his two com¬ 
panions who located the claims that prior to, and at the time of, 
location of same (except the claim of Hoick which will he separately 
dealt with herein) there was no prior agreement or understanding 
between them as to the disposal or consolidation of same. Upon 
their return to Ratal la after stopping to locate some oil claims en 
route, they talked over the situation and agreed that the matter of 
doing the so-called assessment work and prospecting, should be done 
together and that Asbjomson should have charge of,| and attend 
to. same and represent them otherwise. 

Tn the spring of 1906, Asbjomson gave an option to! purchase to 
one King of Seattle, but the terms and details of thisj transaction 
are lacking. 

35 Later in 1906. Asbjomson gave another option at $10.00 
per acre to Mr. T. P. McDonald who paid the sum of $50.00 

to bind the transaction, and in the spring of 1907, made a partial 
payment on the claims, of $400.00 per claim and eaich claimant 
appears to have received his share, at that time, or -when the final 
payment was made by McDonald through a Seattle aittornev who 
drew individual checks or drafts to each claimant except to Hoick 
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and Elise Asbjornson whose share was paid to Torger Asbjornson, 
and he later paid Elise Asbjornson her share, less the deductions 
for the commission paid to King and a small amount retained 
by Asbjornson for his trouble and expense in the matter, the like 
deductions having been made as to the other claims. 

As to the Hoick claim which was located by Asbjornson later 
than the original ones and after the option to McDonald, the evi¬ 
dence clearly shows that it was made for the benefit of Asbjornson 
and that he' received the benefit therefrom and this is admitted by 
Asbjornson. He testifies that Iloick gave him a power of attorney 
in Seattle some time before the location and told him anything he 
located in Alaska he could have "for old friendship sake” and in 
answer to the question “that claim was all yours from the moment 
it was located”, he replied “I took it so—1 took it for that”, and 
he admits he kept Hoick’s share of the money paid by McDonald 
for the claim, except the sum of fifty dollars which he afterwards 
gave to Hoick. 

After a careful consideration of the record, no sufficient reasons 
appear for disturbing your finding that charges Nos. 1, 2 and 3, 
were not sustained as to any of the claims, except Hoick’s and that 
as to that claim, charges Nos. 2 and 3 were not sustained, 
36 but charge No. 1 was sustained and proved. 

Your recommendation that the application for patent be 
rejected and the locations declared invalid, is concurred in and the 
application is rejected, subject to the usual right of appeal. Notify 
the parties and in due time make report of all action taken. 

Verv respectfully, 

CLAY TALLMAN, 

Commissioner.’ 

XIII. The relator and said locators conceiving themselves to be 
aggrieved under the forms of law without just cause by said de¬ 
cision of the respondent Tallman as such Commissioner, there¬ 
upon on July 1, 1915, an appeal to the respondent Lane, as 
such Secretary of the Interior, was taken by and in the names 
of the relator and all said locators, from that part of the 
decision of the respondent Tallman as such Commissioner which 
found and held that said charge numbered 1 of the United States 
against said Coal Claims had been sustained as to said Aurora No. 
7 Coal Claim, and also from that part of said decision which found 
and held that said charge numbered 4 had been sustained as to 
all of said Coal Claims; and due notice of such appeal was filed 
in the General Land Office, and in the office of the Secretary of 
the Interior, and was served upon each respondent in his respective 
official capacity aforesaid, all according to the law and the practice 
of the General Land Office and of the Interior Department in that 
behalf. No appeal was taken by, or in behalf of. the United States 
or of “the Government” thereof from that part of said decision of 
said Commissioner which affirmed the decision of the register and 
the recen er of the Juneau Land District as to charges numbered 
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1 2 and 3. Thereafter, at the City of Washington, said 
37 appeal came on for hearing and argument before the re¬ 
spondent Lane upon the same evidence submitted to the 
respondent Tallman, and on none other, and was argued on written 
briefs by counsel for each party, and after such hearing and argu- 
ment, to-wit: on January 24, 1916, said decision of the respondent 
as such Commissioner was affirmed by the respondent Lane as such 
Secretary of the Interior on the same grounds whereOn was based 
the decision of said Commissioner, to-wit: that charge numbered 
1 was sustained as to the Aurora No. 7 Coal Claim only,, and charge 
numbered 4 was sustained as to all said eight Coal Claims, and on 
none other ground, reason or charge. Thereafter, and on February 
7, 1916, the relator moved before the respondent Lane as such 
Sk-retary of the Interior for a rehearing on the ground of manifest 
errors in law made by him in his said decision, but such motion 
was by him overruled; and his said decision was duly entered on 
the records of the Interior Department, where the same remains 
on file and of record as a final determination of the subject-matter 
adverse to the rights of the relator and conclusive op all officials 
of the Interior Department and on the Executive branch of the 
government of the United States, except as the relatorl may be able 
to obtain just relief from this honorable court. The relator is 
ready to produce a certified copy of said Secretary's said decision 
and order as and when the court shall direct; and it now nere 
submits to this honorable court a complete transcript of said de¬ 
cision, except that portion which copies verbatim said charges, as 
follows: 

Department of the Interior, 
Washington, January 24, 1916. 

Ex parte Alaska Smokeless Coal Company, et al., “N” 
38 Juneau—0490 Affirmed. Appeal from the General Land 

Office. 

This is an appeal by the Alaska Smokeless Coal Company, Albin 
Bredenberg and others, from the decision of the Commissioner of 
the General Land Office of June 7, 1915, holding for rejection the 
application 0490, of the company to make entry of a consolidated 
group of eight coal claims denominated the Aurora Nos. 1 to 8, in¬ 
clusive, situated in the Kyak recording district, Juneau land dis¬ 
trict, Alaska. 

The coal claims in question are asserted to have been located under 
the act of April 28, 1904 (33 Stat,, 525). The application was 
filed June 30. 1909. under the provisions of the said act of 1904, 
and the act of May 28, 1908 (35 Stat., 424). Notice thereof was 
contemporaneously published and posted for a period of sixty days 
commencing August 14. 1909. April 26, 1912, and pursuant to 
the Commissioner’s direction of March 25, 1912, proceedings were 
instituted against the application on the following charges:— 

(Omitted as above stated.) 

The claims purport to have been located by the following persons 
on the respective dates set after their names:— 






22 


U. S. A. EX REL. ALASKA SMOKELESS COAL CO. VS. 


Aurora No. 1 by Elise Asbjornson, July 9, 1904, 

Aurora No. 2 bv Torger A. Feed, now Torger A. Asbjornson, July 
6, 1914, 

Aurora No. 3 by Walfred Pahlgren, July 9, 1904, 

Aurora No. 4 by Albin Bredenberg, July 9, 1904, 

Aurora No. 5 by Fred Lind, July 9, 1904, 

Aurora No. 0 by Peter I.. Peterson. July 9, 1904, 

Aurora No. 7 by Ola M. Hoick, Get. 16, 1908, 

Aurora No. 8 by Swan Swanson, Aug. 2, 1904. 

Aurora Nos. 2. 3 and 4 claims purport to have been lo- 

39 eated by the locators themselves. The claims remaining hav¬ 
ing been made by Feed (or Asbjornson). as the agent or 

attorney in fact of the respective claimants. 

Notices of* said alleged locations were filed on the following dates: 
No. 1. in the office of the district recorder, September 10, 1904, and 
in the local office August 1, 1905. 

No. 2, in the office of the district recorder. September 10, 1904, 
and in the local office June 10, 1905. 

No. 3. in the office of the district recorder. September 11, 1904. 
and in the local office August 1, 1905. 

No. 4. in the office of the district recorder. September 15, 1904, 
and in the local office July 17, 1905. 

No. 5. in the office of the district recorder. September 10, 1904, 
and in the local office August 8, 1905. 

No. 6. in the office of the district recorder, August 22, 1904. and 
in the local office August 8, 1905. 

No. 7. in the office of the district recorder. March 9, 1907, and 
in the local office March 21, 1907. 

No. 8. in the office of the district recorder. September 10, 1904, 
and in the local office July 17. 1905. 

At various times in the year 1908. the claims w’ere conveyed by 
the individual locators thereof to eight different persons who, in 
turn, on divers days in March. 1909. conveyed them to the appli¬ 
cant company. Previously, however, and in 1908, an option of 
purchase had been given by the locators, acting through their at¬ 
torney in fact Torger A. Asbjornson. to one Thomas P. McDonald, 
and it appears that the claims were conveyed by the locators to the 
persons designated by him. The notices of location filed in the 
local office respecting the Nos. 5 and 6 claims, contain no 

40 allegations as to the opening or improving of a mine or mines 
of coal thereon save the mere averment that the claimants 

had caused a valuable mine of coal to be opened on their respective 
claims. In the notice filed in the local office by Hoick respecting the 
No. 7 claim, it is averred merely that “T have discovered valuable 
coal thereon.** Tn the notice by Elise Asbjornson respecting the No. 
1 claim, she avers that H have caused to he located and opened a 
valuable mine of coal thereon and have expended in labor and im¬ 
provements upon said claim the sum of ten dollars and fifty cents/ 7 
Tn the notice executed by Feed, or Asbjornson as to the No. 2 claim 
he avers that he “located and opened a valuable mine of coal on the 
claim and expended in labor and improvements thereon the sum 
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of $10.50 in excavating the ground and taking out soil jto such an 
extent as to ascertain that there were veins of coal, and opened two 
different veins of coal, one of which is 12 feet thick and the other 
about 6 feet thick, where I did the opening." Substantially the 
same statements are made by Dahlgren and Bredenbeijg in their 
notices as to respectively the Nos. 3 and 4 claims. Lind land Swan¬ 
son in their notices regarding respectively the Nos. 5 anjl 6 claims, 
aver that “I have caused to be opened a valuable mijne of coal 
thereon.” Swanson alleging further the expenditure of $10.50 in 
labor and improvements on the claim. The notices of Elise and 
Torger Asbjornson, Bredenberg, Dahlgren, Swanson add Peterson 
filed in the local office, were subscribed and sworn to by the locators 
in July, 1905. Lind's June 30. 1905, and Hoick’s February 27, 

1907. “ ' ! 

In the application to purchase which was subscribed | and sworn 

to May 21, 1909, it is averred: 

That the said corporation and its assignors have expended 
41 in developing coal mines on said tract, in labor add improve¬ 
ments, the sum of three thousand four hundred forty-four 
and 76/100 dollars ($3,444.76), as follows: in surveying, three 
thousand one hundred ninety-eight and 82/100 ($3,j98.82); in 
developing and opening coal veins, two hundred forty-four 94/100 

dollars ($244.94). ^ ' 

In an affidavit as to improvements on said claims, subscribed and 
sworn to March 18, 1910, by G. F. McDonald, who it Appears per¬ 
formed some work on the claims in 1907, which affidavit is filed by 
the company in support of the application, it is averred that affiant— 
* * * is" well acquainted with the character of the land in said 

consolidated coal claim, and with the nature, extent apd value of 
the improvements placed thereon by the said applicant company 
or its grantors, or at their expense; that he has frequently passed 
over and-upon said consolidated coal claim and eachj and every 
tract and part thereof; that his knowledge of said land is such as to 
enable him to testify understanding^ with regard thereto, that the 
same is chiefly valuable for coal; 

That the nature, extent and value of the improvements placed 
upon said consolidated coal claim by the said applicant jcompany or 
its grantors, or at their expense, is as follows: two hundred and 
fifty dollars in improvements on open cuts disclosing |coal on five 

claims. ' 

This affidavit is corroborated by A. N. Prather and E. J. Camp¬ 
bell which affidavit is subscribed and sworn to March ^6, 1916. 

The evidence adduced at the h-aring shows that the | initial work 
relied upon by applicants as the basis of six ojf these pur- 
42 ported locations was performed by Asbjornsonj assisted by 
Dahlgren and Bredenberg. This consisted in j going upon 
the ground in 1904, performing some work upon some of the claims 
in the shape of digging with a pick and staking the claim. It seems 
that about four days were spent in the performance ojf this work. 
Thereafter and during the same year, Asbjornson, in company with 
one Beck, went upon "the land and spent about ten days prospecting 
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for coal. During this period also Asbjornson appears to have made 
the location No. 8 which was made in Swanson’s name. Nothing 
else appears from the evidence to have been done upon the land until 
1908, when, according to the testimony of Asbjornson, he and Bre- 
denberg again went thereon and spent about two weeks prospecting. 
It was during this period evidently the Hoick’s claim, the No. 7, 
was located. It is testified on behalf of the claimants bv said Thomas 
p McDonald that in 1906, he made an examination of the area 
included in the group of claims applied for and found nothing 
thereon in the shape of mining improvements save a number of 
open cuts, many of which were of small dimensions but some from 
fifteen to twenty feet in length; that none of said openings ap¬ 
peared to be more than three or four feet in width. The testimony 
of other witnesses for the applicant is to the effect that as late as 
1911 the workings upon the claims consisted of mere surface open¬ 
ings. None of these openings, so far as shown, was made with the 
view to the actual mining of coal therefrom on any of the claims, 
but. on the contrary, all seem to have — made solely for prospecting 
or exploiting purposes and to determine the extent and character 
of the coal underlying the area. The evidence further shows that 
none of 1 the locators had had any experience in coal mining 


43 and that with the possible exception of Swanson, none was 
financially able to equip or open and operate a mine, or even 
to pay for the land included in his location, but- that all of them 
at all times after the dates of their respective locations, had in active 
contemplation a sale of the property, although some testify, 
vaguely and indefinitely, to an intent to mine and dispose of coal 
from their respective claims, it possible, in the e\ent they should be 
unsuccessful in their efforts to sell their claims. The testimony, as 
a whole, considered in the light of the allegations contained in the 
location notices filed in the local office, and the: averments made in 
the company’s application to purchase and affidavits filed to support 
the same, clearly shows that the work was performed without any 
to active mining operations and foi prospecting purposes 


pure and simple. , , , . 

November 12 1906, the President withdrew all the coal lands in 

Alaska from location, filing and entry, and by other orders withdrew 
various bodies'of coal land in the United States tiom filing and 
entry. January 15, 1907, he modified the previous withdrawals as 

follows: , „ _ , . 

Nothing in any withdrawal of lands trom coal entry heretofore 

made shafl impair any right acquired in good faith under the coal 
land laws and existent at the date of such withdrawal. 

In promulgating this order of modification the department issued 

the following instructions (35 L. D., 395) : 

Anv person seeking to perlect & right alleged, to h&ve been existent 
at the date of the withdrawal must, in addition to the showing 
44 now required by the regulations, submit his affidac it or that 
of his duly authorized agent, setting forth specifically the 
conditions under which the claim was made and the different steps 
taken to perfect the same. 
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By executive order of July 1, 1910, the order of withdrawal of 
November 12, 1906, was ratified, confirmed and continued in full 
force and effect and subject to the provisions, limitations!, exceptions 
and conditions contained in the act of June 25, 1910 (36j Stat. 847). 
All public lands and lands in National Forests in thej district of 
Alaska in which workable coal is found to occur, were| withdrawn 
from settlement, location, sale or entry and reserved for classification 
an d in aid of legislation affecting the use and disposition of coal 
deposits. 

.Respecting the disclosure of coal at points within the limits of 
the several claims here involved as of the date of the 1905 withdrawal, 
the evidence is indefinite and unsatisfactory. It appeals that only 
four witnesses—Asbjornson, Bredenberg Dahlgren and! T. F. Mc¬ 
Donald—in the case, were on the land prior to the 1905 withdrawals. 

Asbjornson testifies that he was on the ground for five days in 
July, 1901, at the time the claims were located in company with 
Dahlgren and Bredenberg; that he and one Beck spenjt about ten 
days prospecting on the ground in the fall of 1904, and that in 
1906, he and Bredenberg were there for a period of about two weeks. 
No excavating to amount to anything appears to have been per¬ 
formed upon the land in July, 1904, as witness and his associates had 
with them no implement or tool for excavating save a pick. Witness 
testifies that on the Aurora No. 1 claim, they opened up quite 
45 a few veins near the west line so that the veins were exposed; 

that he could judge that one of said veins was three or four 
feet in thickness. On the Aurora No. 2 he testifies, they found coal 
before locating the claim. It was quite a large vein. Oh this claim 
near the west line he opened up a vein six or seven feet thick. Dug 
into it so that the vein could be seen and could have taken out coal 
from the opening there. On the Aurora No. 3, they exposed a vein 
which he should judge was about three feet in thickness, in the fall 
of 1904. On the Aurora No. 4 claim, witness and Beck in the fall 


of 1904, did some work near the middle of the claim, opening up a 
vein in two places. These openings showed coal to the thickness of 
three or four feet. Did not measure the vein but he thought it was 
something like that in thickness. It was good coal and could have 
been taken out of that opening. On the Aurora No. 5 they found a 
good sized vein before locating the claim and in the fall of 1904, 
they exposed a vein four or five feet thick. It was good coal and could 
have been mined from that opening and sacked if there had been 
any demand for it. They found coal on the Aurora Noj 6 claim be¬ 
fore locating it. Witness and Bredenberg were on tljiis claim in 
1908, and the vein was exposed to a thickness of three or four feet, 
and coal could be taken therefrom. On the Aurora No. 8 claim, they 


found coal before locating. The vein was exposed to a thickness of 
four or five feet. 

T. B. McDonald testifies that he was on the land in August, 1906, 


in company with Asbjornson and Bredenberg, for pjerhaps four 
hours. He visited the land again the summer of 1907,! and during 


4—3070 
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July of that year witness' brother, George P. McDonald, spent 

46 about two weeks in opening up or cleaning out excavations 
and in further cross-cutting the veins or openings that had been 

made by the original locators of the claims. In 190-5, the work that 
had been previously performed had, on account of the prevalence of 
rain and the soft nature of banks, filled up more or less. lie testifies 
as to the exposure made in some of the openings without reference to 
the date of his observation, leaving it uncertain as to whether it was 
that of 1906 or 1907. He found in a certain opening on the Aurora 
No. 2, a vein which he should judge was fifteen or sixteen feet in 
thickness. It was a remarkably clean vein of coal and was ample 
to demonstrate beyond question that there was a vein of coal there, 
remarkable for purity as well as size. In 1906, he visited two open¬ 
ings on the Aurora No. 5, found two large workable veins. He also 
visited some openings on the Aurora No. 6 claim, but does not de¬ 
scribe the material exposed therein. He observed other veins of 
coal on the ground but could not tell definitely how thick they were, 
he would say however that some were quite large workable veins. 

There were apparently good sized veins on the Aurora No. 6. 

Bredenberg testifies that on the Aurora No. 4 claim, the one located 
by himself, they made an opening on a vein that was about one or 
two feet thick. 

Dahlgren testifies that on the Aurora No. 3 claim, located by him¬ 
self. he found 1 coal sticking out of the ground and that they dug 
around it with picks. He thinks that this coal was two or three feet 
thick. They did not have at that time tools to do much work. 

Other witnesses testified as to conditions and disclosures 

47 on the ground in 1909 and 1911, but it is not shown which, 
if any, of the openings in which these disclosures were made 

existed as of the date of the 1906 order of withdrawal. 

By section 1 of the act of April 28, 1904, supra, under which 
these claims are alleged to have 1 >een located, it is provided: 

That any person or association of persons qualified to make entry 
under the coal-land laws of the United States, who shall have opened 
or improved a coal mine or coal mines on any of the unsurveved 
public lands of the United States in the district of Alaska, may lo¬ 
cate the lands upon which such mine or mines are situated, in 
rectangular tracts containing forty, eighty or one hundred and sixty 
acres, with north and south boundary lines run according to the 
true meridian, by marking the four corners thereof with permanent 
monuments, so that the "boundaries thereof may be readily and 
easilv traced. And all such locators shall, within one year from 
the passage of this act, or within one year from making locations, 
file for record! i n the recording district, and with the register and 
receiver of the land district in which the lands are located or situated, 
a notice containing the name or names of the locator or locators, the 
date of the location, the description of the lands located, and a ref¬ 
erence to such natural objects or permanent monuments as will 
readilv identify the same. 

Bv section 1 of the act of May 28, 1908, supra, it is provided: 

That all persons, their heirs or assigns, who have in good faith 
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personally or by an attorney in fact made locations of coal 

48 land in the Territory of Alaska in their own interest,, prior 

to November twelfth, nineteen hundred and six, or in ac¬ 
cordance with circular of instructions, issued by the Secretary of 
the Interior May sixteenth, nineteen hundred and sevep, may con¬ 
solidate their said claims or locations by including in a single claim, 
location or purchase not to exceed two thousand five hundred and 
sixty acres of contiguous lands, not exceeding in length twice the 
width of the tract thus consolidated, and for this purpose such per¬ 
sons, their heirs or assigns may form associations or corporations 
who may perfect entry of, and acquire title to, such lands 
in accordance with the other provisions of law under | which said 
locations were originally made: Provided, that no corporation shall 
be permitted to consolidate its claims under this act unless seventy- 
five per centum of its stock shall be held by persons Qualified to 
enter coal lands in Alaska. j 

These acts, therefore, make provision for the sale onljy of unsur- 
vevcd coal lands in Alaska, in rectangular tracts containing 40, 80 
or 100 acres, upon which a coal mine or coal mines have been opened 
or improved and included in valid locations made prior tb November 
12. 1906, or in accordance with the departmental instructions of 
May 16, 1907. In construing the provisions of these hjws, the De¬ 
partment has held that said acts contemplate as a basis .of a valid 
location the opening and development of a producing mine, of coal 
and that work performed upon a claim merely for prospecting pur¬ 
poses, does not fulfill the requirement. Andrew’ L. Scjofield et al. 
(41 L. D., 176): John L. Long (48 L. D., 805): Unifed States v. 

Mundav (222 U. S., 175). _ j 

It appearing from the record in the case, as above stated, 

49 that the w’ork performed upon the claims here in question, 
consists only of shallow’ surface cuts and openings made 

merely for prospecting purposes and not for the purpose pf tb® open¬ 
ing or improving of a producing coal mine or mines,| it must.be 
held that none of the asserted locations included in the! application 
affords a sufficient basis for entry and patent under the coal land 
law’s. For these reasons, therefore, and aside from any other rea¬ 
son, the application must be rejected. ! 

The decision of the Commissioner is accordingly affirmed. 

Pending determination of the case by the Department, there was 
filed a relinquishment by the Company of all its rigljit, title and 
interest in and to the area included in the Aurora. No. 7 claim pur¬ 
ported to have been located by Hoick, together with an application 
for the return of the purchase price paid for said area, j When this 
decision shall have become final, the Commissioner wrill take ap¬ 
propriate action on said application for repayment. 

(Signed) ANDRIEUS A. JONES, 

First Assistant Secretary!’ 

XIV. Said locators, in opening said mines on their respective 
Coal Claims in good faith and by the expenditure of labor, and. of 
money by them severally and respectively, did the following im- 
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provements and work on said several claims, as the facts were, and 
as the same were found to be the facts by the findings and adjudica¬ 
tions of said register and said receiver of the Juneau Land Office 
and of the respondent Tallman as such Commissioner and of the 
respondent Lane as such Secretary of the Interior, based upon said 
evidence, to-wit: 

50 On Aurora No. 1 Coal Claim a vein of three or four feet 
in thickness was opened and exposed on several places near 

the west line of said Coal Claim. 

On Aurora No. 2 Coal claim a vein six to seven feet thick was 
opened and exposed so that coal of commercial value could be mined 
therefrom. 

On Aurora No. 3 Coal Claim a vein of coal three feet in thickness, 
well to the north on the west line of said Coal Claim was opened 
and exposed and openings to the east of the east line and to the south 
of the south line at the southeast corner on adjoining lands show 
veins that probably dip into, and under, said Aurora No. 3 Coal 
Claim. 

On Aurora No. 4 Coal Claim, veins showing coal of about three 
feet in thickness, were opened in two different places near the center 
of the claim and the coal was dug across the face of the vein. Also 
other openings were made on said Coal Claim which show veins 
nine. ten. ten and one-half and fifteen feet in thickness, respectively. 

On Aurora No. 5 Coal Claim, a vein from four to five feet in 
thickness, containing good coal, was opened and exposed so that such 
coal could be mined out of the opening made, and according to 
different witnesses, two large workable veins and four workable veins 
were found to exist on this Coal Claim. 

On Aurora No. 0 Coal Claim a vein of from three to four feet in 
thickness, from which coal could be mined, was opened and four 
other openings on this claim were made, which showed coal five 
and six feet in thickness. At least one of these veins was a valuable 
vein. 

On Aurora No. 7 Coal Claim no work was shown to have been 
done. 

51 On Aurora No. 8 Coal Claim a vein which showed coal of 
three or four feet in thickness was opened. 

All of said coal claims contained coal and were classed by the 
officials of the Government as coal lands. All of said locators, ex¬ 
cept said Ole M. Hoick, did said work and expended money in so 
doing, prior to November 12. 1906, in good faith and for the purpose 
of acquiring said lands as coal lands, under the statutes of the United 
States and the rules and regulations of the Interior Department, and 
of.entitling themselves to acquire the same: and said locators, their 
said assigns and the relator in all have expended in opening said coal 
mines and in surveying said coal claims preparatory to further work 
and development and to application for patent, the aggregate sum of 
thirty-four hundred, forty-four and 76/100 ($3444.76) dollars. 

XV. On October 18, 1915, at said City of Washington, and while 
said appeal from the respondent Tallman as such Commissioner of 
the General Land Office to the respondent Lane as such Secretary of 
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the Interior was pending, the relator in view of the uncertainty of 
the facts as to the intent and good faith of said Ole M.j Hoick, ac¬ 
corded to said Acts of Congress, and being itself ignorant and inno¬ 
cent of any wrongful or illegal intent or any bad faith in the 
premises, withdrew its application for a patent upon, and only upon 
and only so far as concerned, said Aurora No. 7 coal j claim, and 
the land" comprising an acreage of 133,560 acres therein contained, 
surveyed and certified as aforesaid, and therewith relinquished all 
right, title, equity and interest which it ever had, or might have had, 
upon and for said land, and applied for repayment of the sum 

52 of one thousand three hundred thirty-five dollaijs and sixty 
cents which it had paid, as aforesaid, to the Treasurer of the 

United States, pursuant to law, as the purchase price of the parcel 
of land so designated and identified. Said relinquishment and ap¬ 
plication still remain, on' file and undisposed of, ,in the Interior De¬ 
partment. The relative location of said Aurora No. 7 cqal claim to 
said other seven coal claims, and of said other seven coal claims to 
each other, is such that after the -withdrawal of said Aurora No. 7 
coal claim, and its elimination from the plat of said Consolidated Coal 
Claim, the remainder, comprising a total acreage of eight hundred 
fifty-seven acres and fourteen thousandths of an acre, constitute a 
sincle tract, wholly contiguous, in dimensions and shape nowhere of 
greater length than twice its greatest width. 

XVT. The relator respectfully submit* to this honorable court., 
upon the facts hereinabove set forth, that the respondent gnd his said 
subordinates have erred, not in the fact*, but in their interpretation 
and construction of the Acts of Congress and of the lab' pertaining 
to coal mines in or under public lands of the United States in 
Alaska, ajod to the rights of location, application and patent- thereof 
by locators and their assigns—to the grievous wrong | and injury 
and the irreparable damage of the relator, unless the same can be 
redressed in the courts of the United States: that by Such rulings 
and decisions he and they have departed from, and jignored the 
settled interpretation and construction of. the law in jthis behalf, 
and thereby exceeded his and their powers and jurisdiction: 

53 that said errors in law and said wrong and injury are sub¬ 
ject to review and redress in this honorable court and in other 

courts of the United States, and therein may be correcjied and full 
justice may be done to the relator, but save by the pijocess of the 
writ of mandamus of this court and in this proceedings the relator 
is without adequate remedy at law or in equity. 

Wherefore, the relator prays this honorable court that, jthe premises 
being considered, it will grant to the relator its alternative writ of 
mandamus, directed to the respondent*, the Honorable Franklin K. 
Lane, as the Secretary of the Interior Department of the United 
States, commanding him as such Secretary, that he either approve 
and pass to patent said application of the relator for a patent of the 
United States, granting to the relator the title in fee sample of the 
lands embraced in said coal claims, designated as Aurora Nos. 1,2, 
3, 4, 5, 6 and 8, and identified by said surveys and other documents 
in his office and department and order the respondent, tbe Honorable 
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Clay Tallman, as the Commissioner of the General Land Office, 
that he issue such patent and otherwise cause justice to be done to 
the relator in this behalf; or that in default of his so doing, he 
show cause before and to this court, at a day and place to be in said 
writ fixed, whv he has not so done, and why he should not bv this 
court be peremptorily commanded so to do, and what, if any, legal 
excuse for his non-action and his rejection of the relator's said appli¬ 
cation he can submit to this court: and otherwise that he stand to, 
abide and perform the order and judgment of this court in the 
premises; and also directed to the respondent the Honorable Clay 
Tallman, as the Commissioner of the General Land Office 

54 in said Interior Department, commanding him as such Com¬ 
missioner, that he either cause to be prepared, executed, issued 

and delivered to the relator such a patent of said lands, known as 
the Aurora Nos. 1, 2. 3, 4, 5, 6 and 8 coal claims, and otherwise 
cause justice to be done to the relator in this behalf; or that in de¬ 
fault of his so doing, he show cause before and to this court at a 
day and place to be in said writ fixed, why he has not done so and 
why he should not by this court be peremptorily commanded so 
to do. and what, if anv. legal excuse for his non-action and his 
rejection of the relator’s said application he can submit to this court: 
and otherwise that he stand to. abide and perform the order of this 
court in the premises: and farther, that upon the hearing of said 
respondents' joint return to said writ, or their several returns, as they 
may lie advised, and upon and after other appropriate proceedings in 
this cause, a peremptory and final writ may be issued to the respond¬ 
ents and to each of them severally and respectively, commanding 
them to so approve and pass to patent, said application and to so 
cause such patent to be prepared, executed, issued and delivered to 
the relator as the relator hath herein prayed, in order that right and 
justice may be done to the relator: and it prays that it may have, 
and receive, such other and farther writs, process and relief as of 
right it ought to have and receive. 

ALASKA SMOKELESS COAL COM¬ 
PANY. 

By CHARLES E. SHEPARD. 

Its Secretary, Relator. 
CHARLES E. SHEPARD. 

JAMES R. CATON. 

H 

A.* A. HOEHLING, Jr., 

HOEHLING. PEELLE & OGILBY, 

! Attorneys of Relator. 

Address: 1416 F Street, Northwest. Washington. D. C.. or 614 
New York Bldg.. Seattle. Wash. 

55 United States of America, 

State of Washington, County of King, ss: 

Charles E. Shepard, being sworn, says that he is the Secretary of 
the above-named relator and has been such secretary ever since its 
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incorporation, and as such he makes this verification ip its behalf; 
that he is acquainted with the facts set forth in the foregoing petition, 
and all thereof are substantiated by documents which fire either in 
his possession as such secretary or are on the files of the Interior De¬ 
partment and of its subordinate offices mentioned in daid petition; 
and that all the allegations of said petition are true tj> the best of 
his knowledge, information and belief, and are true las he verily 
believes. 

CHARLES E. SpEPARD. 

i 

Subscribed and sworn to l>efore me this 21st dav of October. 1916. 
[seal.1 CLARK M. BURKHEIMEEj, 

Notary Public in and for the State 

of Washington, residing j at Seattle. 

i 

i 

Rule to Show Cause. 

| 

Issued November 29,1916. 

7 . i 

* * * * * * ! * 

Upon consideration of the petition filed in the above-entitled cause, 
and upon application in that behalf made herein, it is, by the Court, 
this 29th day of November, 1916, ordered: 

That the respondents, Franklin K. Lane, Secretary of the In¬ 
terior, and Clay Tall man, Commissioner of the general Land 
56 Office, be, and they hereby are required to show;cause, if any 
they have, on or before the 8th day of December, 1916, at 
10 o'clock A. M., why the writ of mandamus should njot issue as in 
said petition prayed; provided, that a copy of the said| petition and 
of this order be served upon said defendants on or bejfore the 2nd 
day of December, 1916. 

F. L. SIDDONS. .Justice. 

i 

Respondents' Answer. 

Filed December 11, 1916. 

7 | 

* * * * * * i * 

] 

Come now the respondents in the above-entitled action and by way 
of return to the rule to show cause herein issued and for answer to 
the relator’s petition, show: 

That they by law are constituted the sole disposing [agents of the 
Government in the administration and disposal of public lands by 
and through the means appointed by Congress, and that to the land 
department, of which the respondent Franklin K. Lfine is the ad¬ 
ministrative head, and in which the respondent Clay Tallman is the 
Commissioner of the General Land Office, Congress has committed 
exclusive jurisdiction to determine the validity of all claims or appli¬ 
cations to enter, purchase, or acquire any part of the pikblic domain; 
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to hear and determine all questions of fact involved in the presenta¬ 
tion of such claims or applications, and to determine whether or not 
the applicant or claimant, on the facts presented, has complied with 
the law under which it is sought to acquire title to the land; and that 
the exercise of that jurisdiction involves judgment and discretion; 

That the relator, as the petition exhibits, sought to acquire 

57 title to the lands here in controversy, under the provisions of 
the act of April 28, 1904 (33 Stat., 525), and the act of May 

28, 190S (35 Stat-., 424), in the manner, and by virtue of certain 
locations set forth in said petition, and the validity of said locations 
and the right of the relator to acquire, from the United States, the fee 
simple title thereto, in due course, came on to be heard and deter¬ 
mined by the respondents in the exercise of their jurisdiction as 
aforesaid, and were heard and determined the relator being at all 
times accorded due process of law: that after considering all the 
evidence and applying the law thereto, the respondents found and 
determined that the locations involved in this action were invalid 
in that the locators and claimants had not opened or improved any 
mine or mines of coal on anv of the tracts of land in controversv. 

t/ / 

within the meaning of, and as required by, the act of April 28, 1904, 
and that the relator was therefore not entitled to purchase the same 
under the provisions of said act: and thereupon, and in the exercise 
of their judgment and discretion, the respondents rejected the ap¬ 
plication of the relator to purchase the lands in controversy. 

Wherefore having made complete return to the rule and answer 
to the petition, they pray that the said rule may be discharged, that 
the petition be dismissed, and that they may be permitted to go hence 
without dav. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

CHARLES D. MAHAFFIE, 

Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney. 

58 District or Columbia, ss : 

1, Franklin K. Lane, Secretary of the Interior, on oath depose 
and say that I have read over the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters and things 
therein set forth I am informed are true and 1 believe them to be 
true. 

! FRANKLIN K. LANE, 

Secretary of the Interior. 

Subscribed and sworn to this 9th day of December, 1916, be¬ 
fore me. 

[seal. J I EDWD. B. FOX, 

I Notary Public in and for 

the District of Columbia. 
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Demurrer. 

| 

Filed December 22, 1916. 

I 

sje 5|c 5jc * sfc s|e j afc 

Comes now the relator and says that the return and answer of 

the respondents in the above entitled cause is bad in substance. 

And the relator further says that the respondents’ answer therein 
does not set forth anv substantial or legal defense to the relator’s 
petition nor show any cause why the prayer of the petition should 
not be granted. 

And thereof it prays judgment as it has heretofore! prayed. 

CHARLES E. SHEPARD, j 
JAMES R, CATON, 

HOEHLING, PEELLE & OGJLBY, 

Attorneys of Relator. 

I 

59 Note. —Among the matters of law intended tb be argued 

in support of the foregoing demurrer are the following: 

1. That the respondents in rejecting application of; the relator 
for a patent, have erred in matter of law in that they have held 
upon the facts proved and admitted and without any matter of fact 
being in dispute between the Government and the relator, that the 
relator is not entitled to a patent under the acts of Congress in this 
behalf. 

2. That the respondents have erred in matter of law and without 
any dispute in matters of fact between the Government and the 
relator, that the relator and its grantors, immediate and remote, 
have not opened or improved a mine under the acts of j Congress in 
this behalf. 

3. That the respondents have erred in matter of law jn that they 
have held, without any dispute in matters of fact between the 
Government and the relator, that the word ‘mine’ under the acts 
of Congress in this behalf, designates a developed coal j property or 
one prepared and ready for commercial exploitation and not the 
body of mineral produced by nature and existing in dr under the 
surface of the land. 

I 

4. That the respondents have erred in matter of law pnd without 
any dispute in matters of fact between the Government and the 

e at^) 2 T, that tlie\ are not bound by, and their acts are not under 
the control of, the decisions of the courts as to matters of law and 
as to the construction of the acts of Congress relative tp the public 
lands of the United States but the applicants for patepts for such 
lands are subject to the uncontrolled and arbitrary discretion and 
judgment of the respondents. 

5. That the respondents have erred in matter of law and without 
any dispute in the matters of fact between the Government and 
the relator in that they have held that the relator’s rights are not 

i 

5—3070 




34 U. S. A. EX REL. ALASKA SMOKELESS COAL CO. VS. 

determined by the established and settled course of decision 

60 and adjudication in the courts of the United States and in 
the decisions, rulings and practice of the Interior Depart¬ 
ment as to applications for patents of the public lands of the United 
States and the: required conditions of procuring the same as the 
same existed when the locators and the grantees- took the several 
steps set forth in the petition ; and that they have held that the 
relator and its grantors, by said steps, acquired no vested rights, 
but that their rights are subject to, and controlled by, the rulings, 
regulations and practice of the Department as they have been 
changed since the date of said locations and other steps. 

6. That it appears from the pleadings that the relator by virtue 
of said locations and other steps leading up to its application for 
a patent, is entitled to a patent conveying absolute fee simple title 
to the lands embraced in its application. 

7. That no good or legally sufficient reason is set forth in said 
answer of the respondents why a patent to the seven coal claims 
enumerated in the petition should not issue to the relator; nor 
why a peremptory writ of mandamus should not issue, requiring 
the respondents to cause such patent to be issued and delivered to 
the relator as is in the petition herein prayed. 

CHARLES E. SHEPARD. 

JAMES R. CATON. 

HOEHLING, PEELLE & OGILBY, 

Attorneys of Relator. 

61 Opinion of Court. 

Filed Februarv 1, 1917. 

******* 

This is a proceeding for a writ of mandamus, and the petition 
prays that an alternative writ be granted to the relator, directed to 
the respondents, the Secretary of the Interior Department and the 
Commissioner of the General Land Office, commanding the former 
that he either: approve and pass to patent the application of the 
relator for a patent of the United States, granting to it the title 
in fee simple to certain lands hereinafter more specifically de¬ 
scribed, and to order the Commissioner of the General Land Office 
that he issue such patent, and that in default of his so doing that 
he show cause why he has not done so. and why he should not 
be required by the Court so to do; also praying that said writ be 
directed to the respondent Commissioner of the General Land Office 
commanding him to either cause to be prepared, executed, issued 
and delivered to the relator the said patent, or in default of doing 
so, to show cause why he has not done so, and why he should not 
be required by the Court to do so; and that, upon a hearing of 
the respondents’ return to said writ, a peremptory and final writ 
be issued directed to each of the respondents, commanding them 
to do the things mentioned. 
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A brief statement of the material facts necessary in j the Court’s 
opinion for a proper disposition of this application wijll be made. 

The relator is a corporation, and the grantee by mesne convey¬ 
ances of all the rights acquired by certain locators to jcertain coal 
claims located in what is known as the Bering! Coal Field, 

62 in the Kayak Recording District in the Juneau Ijand District 
in the territory or district of Alaska. The claims were 

originally eight in number, and have been named and numbered 
as Aurora No. 1, and so on in sequence to and including Aurora 
No. 8. The claim, however, to Aurora No. 7 the relator has aban¬ 
doned. The claims to be dealt with, therefore, are those named 
and numbered Aurora No. 1 to No. 6, inclusive, and Aurora No. 8. 
The location of these claims were effected, according to the petition, 
in the months of July and August, 1904, and also, According to 
the petition, all steps then required by law to be taken to perfect 
the locations and entitle the locators or their grantees! to a patent 
or patents for said lands, were taken. These steps included such 
action as would entitle the party or parties claiming!a patent to 
secure one covering all of the claims as one tract of contiguous 
lands, and thereby acquiring a title in fee to all of them as a so- 
called Consolidated Coal Claim. The petition further j alleges that 
the steps thus taken finally ripened into an application by the 
relator for a patent of the United States, granting to it in fee simple 
the said coal claims or lands as a consolidated coal claim, and that 
while this application was pending, an investigation of alleged or 
assumed violations of the laws of the United States and regulations 
of the Interior Department concerning the location and acquisition 
of coal lands in Alaska was directed by the respondent Commis¬ 
sioner of the General Land Office; that as a result of this investiga¬ 
tion proceedings were instituted against the said application and 
against the locators and the relator as an applicant Ifor the said 
patent, on four charges, the first three of which will not 

63 be given further attention as the findings oni these three 
charges were in favor of the locators and thd relator, ex¬ 
cepting as to Claim described as Aurora No. 7. which, as stated, 
the relator has abandoned. Charge No. 4, however, was sustained 
by the various tribunals, who, under the law, were authorized to 
hear and determine it. including the two respondents, j Charge No. 
4 is in the following words: 

“4. That the above locators and claimants of the Several tracts 
and parcels of land covered by and embraced within the above 
mentioned coal declaratory statements did not, they! nor any of 
them prior to making such locations or at any time thereafter and 
prior to filing notices of said location open or improve janv mine or 
mines of coal on anv of said tracts of land, as required bv the act 
of April 28, 1904 (33 St at., 525).” 

On these charges a great deal of testimony was taken, and the 
case finally came on for hearing and determination bvj the Register 
and Receiver of the Juneau Land District. These officials held 
that the Government had failed to sustain charges numbered two 
and three, and also charge numbered one, excepting as to coal 
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claim. Aurora No. 7, as to which they found the charge sustained; 
and they found that said Charge No. 4 had been sustained. They 
therefore decided and recommended that the application for a patent 
be rejected. 

This decision was certified to the respondent Commissioner of 
the General Land Office, and an appeal taken by the relator and 
said locators from this decision to the respondent Commissioner 
as to that part of the decision which found and held that Charge 
No. 1 as to Coal Claim Aurora No. 7 had been sustained and that 
Charge No. 4 bad been sustained. No appeal was taken by or in 
behalf of the United States from this decision which held 
64 in favor of the relator and the locators as to charges num¬ 
bered two and three, and also as to Charge No. 1, excepting 
that part of it as dealt with Coal Claim Aurora No. 7. 

The appeal was heard by the respondent Commissioner and the 
decision of the Register and Receiver of the Juneau Land District 
was affirmed. 

Thereupon the relator and said locators appealed from the de¬ 
cision of the respondent Commissioner to the respondent Secretary 
of the Interior, the Government not taking an appeal from so much 
of the decision as was in favor of the relator and locators. 

The appeal to the Secretary was heard, and on. to wit. January 
24. 1916. the decision of the respondent Commissioner was affirmed. 
Thereafter, the relator moved for a rehearing, which motion was 
overruled, and the decision of the Secretary was thereupon duly 
entered upon the records of the Interior Department, where it 
remains on file and on record as a final determination of the subject- 
matter. adverse to the rights of the relator, and conclusive on all 
officials of the Interior Department and on the executive branch 
of the Government of the United States, except as the relator may 
applv for and obtain relief in this Court. 

The answer of the respondents to the rule to show cause and to 
the relators petition, made through the respondent Secretary of 
the Interior, avers that the two respondents are by law constituted 
the sole disposing agents of the Government in the administration 
and disposal of the public lands, by and through the means ap¬ 
pointed by Congress; and that to the Land Department, of which 
the respondent Secretary is the administrative head, and of which 
the respondent Commissioner is Commissioner. Congress has 
bo committed exclusive jurisdiction to determine the validity 
of all claims or applications to enter, purchase, or acquire 
any part of the public domain: to hear and determine all questions 
of fact involved in the presentation of such claims or applications, 
and to determine whether or not an applicant or claimant on the 
facts presented: has complied with the law under which it is sought 
to acquire title, to the land: and that the exercise of the jurisdiction 
so conferred involves both judgment and discretion on the part of 
the respondents. It then proceeds in a brief way to state the at¬ 
tempts of the relator to acquire title to the lands in controversy, 
and that its claims thereto came on to be heard and determined by 
the respondents in the exercise of the jurisdiction mentioned, and 



FRANKLIN K. LANE ET AL. 


37 


were heard and determined by them; that in the proceedings lead¬ 
ing up to and including this determination the relator! was at all 
times accorded due process of law. I 

To this answer, the relator interposed a demurrer, which attacks 
the return and answer as being bad in substance, and further that 
it does not set forth any substantial or legal defence to the relator’s 
petition, nor show any cause why. its prayers should not be granted. 
Various matters of law as raised by the demurrer are noted thereon. 
Of these, two were pressed at the argument. The first is j sufficiently 
stated in Paragraph No. 3 of the note to the demurrer,las follows: 

“3. That the respondents have erred in matter of Ijaw in that 
they have held, without any dispute in matters of fact between the 
Government and the relator, that the word 'mine’ under the acts 
of Congress in this behalf, designates a developed coal property or 
one prepared and ready for commercial exploitation and not the 
body of mineral produced by nature and existing in of under the 
surface of the land.” 

i 

66 and the second is presented in Paragraph No. 5 pf this note, 
and is as follows : 

“5. That the respondents have erred in matter of law and with¬ 
out any dispute in the matters of fact between the Government and 
the relator in that thev have held that the relators’ rights are not 
determined by the established and settled course of decision and i 
adjudication in the courts of the United States and in the decisions, 
rulings and practice of the Interior Department as to applications 
for patents of the public lands of the United States and jhe required 
conditions of procuring the same as the same existed vjhen the lo¬ 
cators and the grantees took the several steps set forth in the petition: 
and that thev have held that the relator and its grantors, bv said 
steps, acquired no vested rights, but that their rights | are subject 
to, and controlled by, the rulings, regulations and praictiee of the 
Department as thev have been changed since the date <pf said loca¬ 
tions and other steps.” j 

In the final analysis, however, of the contentions made in the re¬ 
lator’s behalf, its complaint may be summarized thus: That the 
respondents, in their decisions referred to, misinterpreted or miscon¬ 
strued the law under which the relator is claiming a parent, in this, 
that the work done by the locators of these coal claims in disclosing 
coal upon the lands was not an opening of a mine within the mean¬ 
ing of the statute relied on, which is tbe Act of Congress approved 
April 26. 1904. 63 Stat. L. 525, the application for patent being 
made under the provisions of this Act and the Act of Mav 28. 1908. 
35 Stat. L. 424. 

The respondents in their respective decisions have found from 
the evidence that the character of the work done by the locators on 
the claims in question amounted to no more than this: A few 
trenches or holes were dug which disclosed in varying quantities, 
coal, most of it very near the surface of the land, and none of it at 
a greater depth than fifteen or twenty feet, and that this work was 
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nothing more than mere prospecting work, designed to dis- 

67 cover if coal existed. The respondents then held that this 
was not the opening of a mine within the meaning of the 

Statute, taking the position that the correct construction of the 
statute in this respect meant that such work must he done as made 
possible the taking out of coal for commercial purposes, and in effect 
at least, holding that the work done in merely prospecting for coal, 
that is, in ascertaining whether or not coal existed in lands, was 
quite a different thing from the opening of a coal mine within the 
purview of the statute. 

The relator, on the other hand, contends with earnestness that a 
true and proper construction of the statute means this: First, that 
a mine is the existence in the earth at a given point or points of 
minerals or metals useful to mankind, and that any work done 
which discloses the existence of bodies of minerals or metals is an 
opening of a mine within the meaning of the statute: and it in¬ 
sists that this has been the construction of the law by the administra¬ 
tive and executive officers of the Department of the Interior, includ¬ 
ing the Land Office, until verv recent venrs. and was the construc¬ 
tion at the time the locators did the work in question: that it is 
onlv within recent vears that those administrative and executive 
officials have reversed the previous rule of interpretation or construc¬ 
tion of the law. and taken the position assumed by the respondents in 
their respective opinions and decisions in this case. The relator has 
cited a number of decisions which it insists sustain its contention in 
this rc^nect. but thi* i* not admitted bv the respondents, who have 
undertaken to distinguish the cases so relied on bv the relator, and 
to show that thev are not reallv susceptible of the meaning and in¬ 
terpretation given to them bv the relator, and they say that 

68 their opinions and decisions rendered in this case follow the 
opinions and decisions in the cases of Andrew L. Schofield, 

et ah. 41 L. D. 176: John L. Long. 43 L. D. 305: Alaska Petroleum 
and Coal Company. 45 L. D. 56 and 65. They go further and they 
insist, that their construction or interpretation of the Statute is not 
onlv a possible construction or interpretation, but is the sound and 
correct one. and thev sav that this Court has no jurisdiction in this 
state of affairs to review, in a mandamus proceeding, the construction 
or interpretation thus placed by them upon the statute. 

The position thus taken bv the respondents is abundantly justi¬ 
fied by decisions of the Supreme Court and of the Court of Appeals 
of the District of Columbia. Piverside Oil Companv v. Hitchcock, 
190* TL S. 316 : If. S. ex rel. Ness v. Fisher, 223 U. S. 683. This 
Court, therefore, while not intending to intimate what is the correct 
construction or interpretation of the Statute in question, holds 
that the construction and interpretation given to it by the re¬ 
spondents in disposing of the relator’s application is a possible con¬ 
struction. not strained or far-fetched, and, being so, it must, of 
course, give effect to the rule quite recently affirmed by the Court of 
Appeals this District in the case of I". S. ex rel. Red River Lum¬ 
ber Co. v. Fisher. 39 App. D. 0. 181. the Court, using this language: 

“The sole question presented turns upon the interpretation placed 
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upon the act of Congress by the Secretary of the Interior. It is 
manifest that in the disposition of the case he was called upon to 
interpret the statute. That he may have wrongfully construed it 
will not authorize the issuance of the writ. * * * Hi$ construc¬ 

tion of the act was a possible one, and will not, therefore, he re¬ 
viewed in mandamus.” ! 

This rule seems to the Court to be in harmony with the evident 
policy of the legislation of Congress which has Committed 
B9 to the Secretary of the Interior and the Commissioner of the 
General Land Office, the jurisdiction, power and authority 
in the matter of the disposition of the public domain, a jurisdiction 
which Congress had the power to confer, and which the Courts ought 
not to interfere with, unless in its exercise it is clearly jto be seen 
that the rights of the citizen are being ignored or arbitrarjlv denied. 

In this case, it is evident that extensive investigation of the facts 
developed by the evidence adduced, was made, and careful consid¬ 
eration of this evidence was given, and three different tribunals 
reached substantially the same conclusions on the law and the facts. 
For this Court to undertake, in a mandamus proceeding! to review 
the action of the respondents is, it seems to the Court, to convert a 
mandamus proceeding into an appeal or writ of errorj. This is 
not its function. Riverside Oil Company v. IIitchcock,| supra. _ 

The Court is also of the opinion that the doctrine of sjtare decisis 
invoked by the relator in this case should not be applied. It is 
not at airdear that the rule which the relator deduced from the 
earlier decisions of the Land Department, including tjhe various 
Secretaries of the Interior, is so clearly deducible therefrom, if at 
all, as to warrant the Court, in applying the doctrine in the relator’s 
favor: and the contentions in that behalf the Court rejects. 

For the foregoing reasons, the demurrer of the relator to the re¬ 
spondents’ return must be overruled; and it is so ordered. 

F. L. SIDDONS; Justice. 

February 1, 1917. 


70 Supreme Court of the District of Columbia, j 

Thursday, February 1st, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Upon consideration of the demurrer of the petitioner filed herein 
bv its attorneys of record to the return and answer of defendants, 
it is ordered that said demurrer be and the same is hereby overruled. 

Friday, February’ 16fh, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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This cause came on heretofore to be heard upon the petition, the 
rule to show cause issued thereon, the answer and return of re¬ 
spondents, and the demurrer of petitioner and was argued and sub¬ 
mitted to the Court and said demurrer overruled. Now come the 
parties hereto by their respective attorneys of record; whereupon, 
the petitioner by his said attorney elects to stand upon said demurrer 
filed herein. 

Wherefore, it is considered that the rule to show cause be, and 
the same is hereby discharged and the petition dismissed. Further 
it is considered that the defendants herein recover of the petitioner 
their costs of defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing the petitioner by his attorney of record, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One 
71 Hundred Dollars ($100.00), with leave to deposit the sum 
of Fifty Dollars ($50.00) with the clerk, in lieu thereof. 


.1/ emorandwm. 

February 21, 1917.—Appeal l>ond approved and filed. 


Assignments of Error. 

■ Filed February 27, 1917. 
******* 

The appellant, The United States of America ex rel. Alaska 
Smokeless Coal Company, a corporation, hereby designates the 
following assignments of error in that certain final judgment of 
the Court entered in the above entitled cause on February 16th, 
1917, in favor of the respondents, 

1. In holding that the construction and interpretation given the 
act of April 28, 1904 (33 Stats. 525), by the respondents in dis¬ 
posing of the relator's application is a possible construction, not 
strained or far-fetched; and in not reviewing it in this action. 

2. In failing to hold that the relator had fully complied with all 
of the acts of Congress relating to the acquisition of coal lands in 
the Territory of Alaska and in not requiring by mandamus the 
issuance of a patent or patents to the coal claims applied for by the 
relator. 

3. In holding that the doctrine of stare decisis, as invoked by 
the relator, should not be applied in this case. 

4. In not holding that the doctrine of stare decisis applies inthis 

case. 

72 5. In overruling relator’s demurrer to the return and 

answer of respondents and in entering final judgment herein 
in favor of respondents. 
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(5. In failing and refusing to grant the writ of mandamus prayed 
for herein. 

7. Other errors appearing on face of the record. 

CHARLES E. SHEPARD, 

A. A. HOEHLING, Jr-J 
JAMES R. CATON, 


H., 


Attorneys for Appellant. 


I 

Service of copy of the above assignments of error ackhowledged 

this 27 dav of February, 1917. \ 

C. EDWARD WRIGHT, 
Attorney for Respondents. 


Desiynatio'n of Record. 
Filed February 27, 1917. 


* 


To John R. Young, Esq., Clerk Supreme Court of the District of 
Columbia. 

Dear Sir: On behalf of the above named plaintiff and appellant, 
we have the honor to request that you will cause to be prepared a 
transcript of record on appeal in the above-entitled cause; and we 
hereby designate the following to be included in said transcript: 

1. Petition for mandamus. 

2. Rule to show cause. 

3. Return and answer of respondents. 

4. Demurrer of relator to the return and answer c|f respond¬ 

ents. 

73 5. Opinion of court overruling the demurrer. 

6. Order and judgment discharging rule to show cause, 
and dismissing the petition for mandamus, including the endorse¬ 
ment at the foot thereof of appeal in open court, and cjrder fixing 
the amount of appeal bond for costs. 

7. Assignments of error. j 

8. Memorandum of approval and filing of bond for costs on 

appeal. 

9. This designation. 

HOEHLING, PEELLE & OGIBBY, 

A ttorneys for said Appellant. 

| 

Service of copy of above designation acknowledged this 2 1 th da\ 

of Februarv, 1917. . . rm 

C. EDWARD WRIGHT, 
Attorney for Respondents. 


6—3070 






42 i\ 


s - A. EX REL. ALASKA SMOKELESS COAL CO. VS. K. K. LANE ET AL. 


4 


Supreme Court of the District of Columbia. 


Exited States of America, 

Disti ict of Columbia % ss: 

!. -John R. Virting, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
1'Oth inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 50767 at Law, wherein the 
I ni ted States of America, on the relation of Alaska Smokeless Coal 
Company, is Plaintiff and Relator and Franklin K. Lane, as the 
>ccretary of the Interior and Clay Tallman, as the Commissioner 
of the General ! and Office are Respondents, as the same remains 
upon the files and of record in said Court. 

Tn testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th dav of March. 1917. 

v 7 

Peal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
:!070. The United States of America ex rel. Alaska Smokeless Coal 
Company, appellant, vs. Franklin K. Lane, Secretary of the Interior, 
et al. Court of Appeals, District of Columbia. Filed Mar. 8, 1917 
Henry W. Hodges, clerk. 
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and CLAY TALLMAN, as the Commissioner of the 
General Land Office. 
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of the District of Columbia, Honorable F. L. Siddpns pre¬ 
siding, entered on February 16, 1917, dismissing a petition 
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No. 3070. 


THE UNITED STATES OF AMERICA ON THE ^ELA¬ 
TION OF ALASKA SMOKELESS COAL COMPANY, 

j 

Appellant, 

vs. 
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i 

FRANKLIN K. LANE, as the Secretary of the Interior, 
and CLAY TALLMAN, as the Commissioner or the 
General Land Office. 


appeal from the supreme court of the district OP 

COLUMBIA. 


BRIEF AND ARGUMENT FOR APPELLANT. 


This is an appeal from the judgment of the Supreme Court 
of the District of Columbia, Honorable F. L. Siddons pre¬ 
siding, entered on February 16, 1917, dismissing a petition 






for a writ of mandamus to the defendants and respondents, 
which was sought to compel them to issue a patent to a 
certain group of coal-land claims in the Territory of Alaska. 
The record consists of the petition for the writ (R., 1-31), 
the respondents’ answer (R., 31-32), and the petitioner’s 
demurrer (R., 33-34). After oral arguments at the bar, 
the presiding justice rendered his opinion, adverse to the 
petition, on February 1 (R., 34-39), and judgment of dis¬ 
missal was duly entered on February 16, 1917 (R., 39-40); 
to which the petitioner filed assignments of error, and its 
appeal bond for costs, which was duly approved (R., 40-41). 

It will be seen by this statement that no issues of fact 
were raised, and the sole question for this court to determine 
is whether the petition states a case for the issuance of the 
writ of mandamus as prayed. 

The petition is long, because it sets forth, for the purpose 
of bringing the matter to issue as a question of law, with 
considerable detail the proceedings in the local and general 
land offices, including the written decisions of the respective 
officers through whose hands the case passed. 

Stated as briefly as may be, the case is this: 

The petitioner is a corporation of the State of Washington, 
dulv qualified to acquire coal lands in Alaska. Large and 
valuable deposits or mines of coal have existed for unknown 
ages in that portion of Alaska which is known as the Kayak 
Recording District, in the Juneau Land District. Certain 
prospectors, in July and August, 1904, each qualified to 
acquire coal lands in Alaska, after prospecting, discovered 
and opened deposits of coal in said district, staked and 
named coal-land claims and filed their notices of location 
and these coal-land claims constituted a contiguous group 
designated as Aurora No. 1 up to Aurora No. 8, and being 
subsequently surveyed and marked with permanent monu¬ 
ments, conformable to the act of Congress of April 28, 1904, 
they aggregated an area of about nine hundred and ninety 
(990) acres. The notices of location were all duly filed in 
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the Recording District and in the Juneau Land Distinct in 
due time in the years 1904 and 1905, except that on Aurora 
No. 7, which, after the first location and its abandonment, 
was relocated in 1907. No further attention needs| to be 
paid to this claim Aurora No. 7, because the petitioner later 
abandoned it as showing no coal deposits, and also because 
the relocator had an agreement with his attorney ih fact, 
who was one of the other locators, for a share or interest 
in it, and therefore the petitioner, upon being satisfied of 
those facts, abandoned that claim and made application 
for repayment to it by the Government of the depbsit for 
the purchase price. The other seven claims thus left still 
remain a contiguous group, complying in area and dimen¬ 
sions with the act of Congress of May 28, 1908. | 

In 1909 the petitioner paid to the Treasurer of the United 
States the statutory price of $10.00 per acre, made Applica¬ 
tion for the issuance of a patent to it. and then tendered 
to the then Secretary of the Interior proofs of compliance 
with the statute and regulations of his Department concern¬ 
ing coal claims upon unsurveyed lands in Alaska. 

After investigation and by order of the Commissioner of 
the General Land Office, proceedings were instituted against 
the locators and the relator upon four charges, which are 
in substance: 

1. That the locators did not make their respective locations 
and filings for their own sole benefit, but each prior thereto 
agreed with one Feed, who was one of the locators, that he 
should receive an interest in the location, contrary to law. 

2. That each locator did not make his location and filing 
in good faith and with the intent that he alone should re¬ 
ceive the benefit of it, but did it under an unlawful agree¬ 
ment with Feed, whereby the entries and locations were to 
be made in the interest of Feed and various other persons 
or corporations unknown to the General Land Office. 

3. That each locator did not locate and file in good faith 
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and with the intent of acquiring title for his sole and in¬ 
dividual use, hut each location was made with the unlawful 
purpose* and intent that the title should inure in equal 
measure to all of the eight locators, or to the use of an 
association'or corporation by them to be formed with such 
others as they might admit thereto. 

4. That none of the locators prior to location or filing 
opened or improved any mine or mines of coal upon any 
of the parcels so located. 

The charges are set forth textually at pages 7 and 8 of 
the record herein'. 

Voluminous testimony was taken at sundry places in the 
United States and in Alaska, at which the locators and the 
Government were represented by counsel, and on hearing 
before the Register and Receiver of the Land Office at 
Juneau, those officers decided, on June 15, 1914, that the 
Government had failed to sustain charges Nos. 2 and 3 as 
to any of the eight claims; that charge No. 1 was sustained 
onlv as to the Aurora No. 7; “and that no mine or mines 
of coal within the meaning of the Alaska Coal Land law 
was or had been opened or improved upon any of the claims” 
(R., 9); and hence charge No. 4 had been sustained as to 
all of eight claims: and for that reason only they recom¬ 
mended that the application for patent be rejected as to all 
the claims.: The decision of said Register and Receiver, in 
so far as it covers the fourth charge, is set forth verbatim 
on pages 9-14 of the record, and therein they quote, in 
considerable detail, the evidence as to the openings made on 
the different claims. 

The Government did not appeal from the decision against 
it as to charges Nos. 2 and 3, and the relator and locators 
did appeal to the Commissioner of the General Land Office 
from said decision. Upon hearing before the Commissioner, 
on the same evidence submitted to the Register and Receiver, 
that official rejected the application on the same grounds 
(R., 15-20). and, in his decision, also quoted considerable 
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testimony. His decision is quoted in full, with the excep¬ 
tion of the four charges, on pages 15-20 of the record.] He 
says. “After a careful consideration of the record, no suf¬ 
ficient reasons appear for disturbing your (the Registers 
and Receiver’s) finding that charges Nos. 1, 2 and 3 were 
not sustained as to any of the claims, except Hoick sj, and 
that as to that claim, charges Nos. 2 and 3 were not sus¬ 
tained. but charge No. 1 was sustained and proved (R-> 20). 
He held “that charge No. 4 has been sustained,” aid on 
that ground rejected the application (R., 19-20). 

Appeal was taken in due order from the Commissioner to 
the Secretary of the Interior, but no appeal was taken in 
behalf of the United States on that part of the decision which 
was adverse to it. The Secretary, after hearing and argu¬ 
ment, also rejected the application, and later o\em!iled a 
motion for a rehearing on the ground of errors in law. His 
decision is set forth verbatim at pages 21-2/ of the Record. 

The petition then sets forth the work which was done and 
improvements made on each of the seven claims (R-, 28), 
and states that “all of said coal claims contained coal and 
were classed by the officials of the Government m coal 
lands.” It shows the aggregate expenditure of $3,444j.76 by 
the locators and relator on the group, and then proceeds 
to state that in 1915, and while the appeal from the Com¬ 
missioner to the Secretary was pending, the relator, in view 
of the uncertainty of the facts as to the intent and good 
faith of Hoick, and being itself ignorant and innocent of 
anv wrong or bad faith, withdrew its application for a patent 
upon Aurora No. 7 coal claim and relinquished all | claims 
on the land, and applied for the repayment of the purchase 
price paid to the Treasurer (R., 29). At no stage of the 
proceedings has any question been raised as to strict com¬ 
pliance with all technical requirements of the statute and 
departmental regulations; and the sole controversy is Whether 
the locators have “opened or improved mines of coal.” 

Upon the facts thus summarized, the relator applied for 
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a writ of mandamus to the respondents, requiring them to 
approve and pass to patent its application. 

A rule to show cause was issued according to the usual 
practice, and the respondents’ answer set up in brief that 
they are constituted by law sole disposing agents of the 
Government in the administration of public lands; that 
Congress has committed exclusive jurisdiction to them to 
determine the validity of all claims for lands and to hear 
and determine all questions of fact involved in the presenta¬ 
tion thereof, and to determine whether the applicant, on the 
facts presented, has complied with the law, and the exercise 
of that jurisdiction involves judgment and discretion. There¬ 
fore, they averred that after considering all the evidence and 
applying the law thereto, and after hearing in due course, 
they determined that the locations were invalid “in that 
the locators and claimants had not opened or improved any 
mine or mines of coal on anv of the land in controversv, 
within the meaning of and as required by the act of April 
28, 1904,” and therefore the application was rejected, as 
the relator was not entitled to purchase the land (R., 31-32). 

To this!answer the relator demurred as bad in substance, 
and that it does not set forth any substantial or legal defense 
(R., 33). 

The relator, with its demurrer, also filed a statement that 
the matters of law intended to be argued in support of the 
demurrer are, that the respondents in rejecting its applica¬ 
tion erred in matter of law and were in dispute in matters 
of fact between the Government and the relator, as follows: 


1. That they have held that the relator is not entitled to 
patent under the acts of Congress. 

2. That they have held that the relator and its grantors 
have not opened or improved a mine under the acts of Con¬ 
gress. 

3. That they have held that the word “mine,” under the 
acts of Congress, designates a developed coal property, or one 



prepared and ready for commercial exploitation, and not the 
bodv of mineral produced by nature and existing in or under 

the surface of the land. j 

4. That they have held that they are not bound by, and 
that their acts are not under the control of, the decisions of 
the courts, as to matters of law, and the construction of acts 
of Congress relative to the public lands, but the applicants for 
patents are subject to their uncontrolled and arbitrary discre¬ 
tion and judgment. 

5. That they have held that the relator's rights are not 
determined by the established and settled course of decision 
in the Federal courts, and in the decisions, rulings, andj prac¬ 
tice of the Interior Department on applications for patent 
and the required conditions of procuring the same 4 the y 
existed when the locators and grantees toot the several steps 
set forth in their petition; and that the relator and its grantors 
therebv acquired no vested rights, but their rights are con¬ 
trolled" bv the rulings of the Department, as they have been 
changed since the locations. 

6. That the relator, by virtue of the locations and; other 
steps, is entitled to a patent conveying fee-simple title. 

7. That there is no good or legally sufficient reason set 
forth in the answer why a patent to seven coal claims should 
not issue to the relator. 

I 

I 

It appears from the foregoing statement that the record 
involved the one general question: Have, or have npt, the 
locators “opened or improved a mine or mines of coal” within 

the limits of their respective locations? 

■ J ! 

i 

i 

Assignment of Errors. 

I 

The appellant assigned the following errors in th6 judg¬ 
ment of the lower court: 


1. In holding that the construction and interpreta¬ 
tion given the act of April 28, 1904 (33 Stats., 525), 
by the respondents in disposing of the relator’s appli- 
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cation is a possible construction, not strained or far¬ 
fetched, and in not reviewing it in this action. 

2. In failing to hold that the relator had fully com¬ 
plied with all of the acts of Congress relating to the 
acquisition of coal lands in the Territory of Alaska, 
and in not requiring by mandamus the issuance of a 
patent or patents to the coal claims applied for by the 
relator. 

3. In holding that the doctrine of stare decisis, as 
invoked by the relator, should not be applied in this 
case. 

4. In not holding that the doctrine of stare decisis 
applies in this case. 

5. In overruling relator’s demurrer to the return 
and answer of respondents, and in entering final judg¬ 
ment herein in favor of respondents. 

6. In failing and refusing to grant the writ of man¬ 
damus praved for herein. 

(R, 40-41.) 

Briefly stated, all of these assignments may be compre¬ 
hended under two heads: 


I. 

That it was the absolute legal duty of the respondents, not 
qualified by any official discretion, to hold that the locators 
had “opened or improved mines of coal” on their respective 
locations,; and had otherwise complied with the law, and 
therefore that the respondents were bound to issue a patent to 
the petitioner. 

n. 

That the settled construction of the words “opened or im¬ 
proved mines of coal” in the statute, and the settled practice 
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I 

of the Department in prior eases, under prior statutes of 
equivalent language, operated to invest the petitioner with 
the right to a patent, because the acts in question had been 
performed under that settled construction and practice, and 
before the recent change in the rulings of the Department. 

I 

i 

I 

m 

ARGUMENT. 

I. ! 

The scope of the jurisdiction of the Federal courts to 
issue writs of mandamus to administrative officers is well 
defined. On the one hand, the courts will not compel the 
exercise of discretion, nor interfere with the judgment of 
the officer upon questions of fact. 

U. S. ex rel. Tucker vs. Seaman (17 How., 225). 

On the other hand, where the right of the applicant to 
certain relief or action at the hands of the officer are fixed, 
and the officer refuses it either arbitrarily or from epor of 
law, and the applicant is without other remedy, the writ 
will be granted. 

Cox vs. U. S. ex rel. McGarrahan (9 Wall., 298j, 312). 
Sloan vs. U. S. (95 Fed., 194). 

U. S. vs. Schurz (102 U. S.., 407). j 

Kendall vs. U. S. ex rel. Stokes (12 Pet., 524,1613). 

I 

The defendants in the case at bar, and many other ad¬ 
ministrative officers, being subordinate functionaries of the 
executive of the United States, exercise, as part qf their 
functions, gitosz-judicial powers, when passing upon appli¬ 
cations relative to property or rights asserted against the 
Government. It has been many times held by the courts, 
and is an indubitable principle of public law, that the courts 
will not interfere with the exercise of such ^(<m-|udicial 
jurisdiction by the Department officials, in matters |of fact, 




that they have discretionary powers in that respect, and the 
interference of the regular courts would be intolerable, be¬ 
cause it would mean that a large and important part of the 
daily exercise of governmental powers must be carried on 
subject to the constant check and oversight of the courts. 
But, on the other hand, that discretion is only a judicial 
discretion. It is not an arbitrary and uncontrolled and 
uncontrollable discretion. The law is superior to them, as 
it is to the courts and to all private citizens and organiza¬ 
tions. If that were not true—if a Department officer had 
the power, by virtue of an assumed ‘discretion’ to interpret, 
construe and apply a statute, or a rule of law, whatever its 
origin, as he chose and independent of all judicial review,, 
he would have a ‘dispensing power’ superior to the courts; 
and we would have a government of men, and not of laws. 
We would have no ‘vested rights,’ within the purview of any 
bureau official—however secure our rights as to any other 
matters mav be under the constitution. That means a 
bureaucracv—which we have not as vet reached. Such a 
state of things would be quite as intolerable as the operation 
of governmental functions under control of the courts. 

See on the limitation upon the discretionary power of the 
Land Department, Daniels vs. Wagner (237 U. S., 547). 

The true line of principle, then, which the courts draw, 
is that the so-called “discretion” of the Department officers, 
their power to decide according to their uncontrolled judg¬ 
ment, is confined to matters of fact, and their legal infer¬ 
ences are, as are those of other judicial officers, subject to 
review, and by such review are to be brought into con¬ 
formity with the law. 

Counsel for the Government, and the learned justice of 
the court below in his opinion, have relied upon the cases of: 

Riverside Oil Co. vs. Hitchcock (190 U. S., 316). 

U. S. ex rel. Ness vs. Fisher (223 U. S., 683). 

U. S. ex rel. Red River Lumber Co. vs. Fisher (39 
App. D. C., 181). 
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in support of the proposition that the officers of the Depart- 


as in 


ment, in the exercise of their gti cm-judicial functions,! have 
a discretionary power in interpreting the law, as well as in 
deciding questions of fact. That is doubtless true within 
limits; but it cannot be carried to the extent that, by means 
of an asserted discretion in questions of law as well as of 
fact, the officers have an unlimited and arbitrary power to 
alter the law. They can neither dispense with the law nor 
amend it under the guise of discretion. In the present case, 
however, the Department has acted in disregard of the settled 
construction of the statute for many years, and of the prac¬ 
tice of the Department itself for some thirty-odd years; de¬ 
cisions of the Supreme Court construing the terms found in 
the statute have been disregarded; the popular use arid un¬ 
derstanding of the term have been ignored, and the act of 
Conaress. in necessary effect, is amended by departrhental 

decision. j . 

And, how have they done this? They have done it by 

changing the settled and unquestioned meaning of the term 
“coaf mine” to an entirely different sense. This ha$ been 
effected, sometimes by the interjection of the word “produc¬ 
ing” before “coal mine or mines” (as in a passage which 
we & shall quote hereafter from the Secretary’s decision in 
this case); and sometimes by the subtle method of using the 
term in the changed sense without any change in the words. 
This alteration of the law, although concealed, has been 
none the less effectual so far as regards the action k>f the 
Department. It remains to lie seen whether the Department 
can thus change the law and give the law to the coutts and 
the country, or whether they shall be curbed within their 

lawful sphere. 

The cases relied upon by the Government from the Su¬ 
preme Court themselves mark the limit of this discretionary 
power; and that is, that its exercise shall not be “arbitrary.” 
It certainly is an arbitrary act to virtually amend ap act of 
Congress by holding that a term used by it does not bear the 







settled sense as the same term in previous acts of Congress 
on the same subject-matter has borne, and which the Gov¬ 
ernment and the business world have understood and used 
in the same sense for many years. Necessarily, there is the 
exercise oi intelligence in every act of an official administer¬ 
ing or applying the law. You cannot put the facts and the 
statute and the oflicial duty into a machine and grind out 
the product. They have got to pass through a human mind, 
and the mind has got to apply the law to the facts in per¬ 
formance of the duty. But that does not justify the mind 
of the officer in changing the law and applying the facts to 
what is essentially a different law. That is to be arbitrary; 
that is to be lawless. We maintain therefore that, as will be 
shown later in this brief, the Secretary has essentially al¬ 
tered the law bv converting the essential term of it upon 
which our rights hang into a term of another meaning, and 
that that is an arbitrary act which the courts can control 
and overrule. If the courts cannot do that, then the De¬ 
partment officers, each in his several sphere, are absolutely 
autocratic. 

n. 

The pleadings in this cause have narrowed the controversy 
to the single issue, whether, on the proved and admitted facts, 
the relator has the legal right to a patent of the consolidated 
group of seven claims. And that issue depends upon whether 
we have ‘opened or improved a mine of coal’ in each of the 
claims constituting the group. Confessedly, we have revealed 
the presence of coal in workable quantity and condition con¬ 
tained in each claim by excavations in the surface of the 
land. But we have not brought these deposits of coal to that 
state of development, in the miner’s sense of that word, which 
is essentiali to placing the coal on the market. 

The real question, then, reduced to its simplest terms is: 
Y hat is a ‘‘mine’’—the deposit of coal produced and placed 
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underground by nature, or the workings which utilize the 
deposit? 

The rights to the claims embraced in this consolidated 

~ I • 

claim were initiated under the act of April 28, 1904, which 
reads: 

I 

That any person or association of persons qualified 
to make entry under the coal-land laws of the Ignited 
States, who shall have opened or improved a coal mine 
or coal mines on any of the unsurveyed public lands 
of the United States in the district of Alaska], may 
locate the lands upon which such mine or mines are 
situated * * * (33 Stats., 525). 

The case of U. S. vs. Mundav construes the act of April 28, 
1904, as intended as an amendment of the act of 1900, which 
extended to Alaska the general coal-land laws embraced in 
sections 2347-2352, Revised Statutes (act of 1873), and that 
the three acts are in pari materia and must be read together. 
U. S. vs. Mundav (222 U. S., 175). ] 

Aside from providing that a mine must be opened or im¬ 
proved instead of opened and improved, and providing a 
different length of time for filing the Coal Declaratory] State¬ 
ment, the act of 1873, in Revised-Statutes, sections 2347-52, 
is practically identical with the act of 1904. 

It is evident that Congress, by using the word “or” instead 
of “and,” did not intend to impose as heavy a burden on the 
locators of Alaska coal lands as had been imposed on the 
locators of coal lands within the United States. Evidently it 
was introduced of purpose; and it is not to be supposed that 
there could have been inattention by the committee, or negli¬ 
gence bv the draftsman in the wording of the statute; and 
the purpose of that marked change in the statute, otherwise 
closely copying the exact wording of the statute, was to re¬ 
quire only the alternative instead of both. 

In the case of John L. Long (43 L. D., 305), the Secretary 
reasons that the preference right of entry is a valuable right, 
and should be construed as having been conferred by Con- 
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gress only upon a valuable consideration; and therefrom con¬ 
cludes that the preference right given under the 1873 law, 
being a valuable right, the preference right under the 1904 
act must also be a valuable right and given only for a valuable 
consideration, which consideration was that Congress in¬ 
tended by the granting of this privilege to encourage the 
actual opening of a coal mine, with a view to a present use 
of the coal. It appears to us that an entirely different con¬ 
sideration moved to the Government under the 1873 law 
than could possibly have been intended under the 1904 act. 
Under the act of 1873, known coal lands, which are lands 
known to contain valuable deposits or mines of coal, could 
be bought outright for $20 per acre, without the act of open¬ 
ing and improving. That act encouraged prospectors and 
others to seek out lands not known to contain valuable mines 
or deposits of coal and to explore and develop them, and there 
is no question but that this was a valuable consideration mov¬ 
ing to the Government, because it could thereby collect $20 
per acre for such lands, while the same lands would be sold 
for a much less price, if they did not contain coal mines. 

Congress could not possibly have contemplated that any 
person would go into the coal fields of Alaska and actually 
open up a mine of coal with a view to present use thereof, 
because it was then known that there was no immediate mar¬ 
ket for the product and no transportation available to take 
the coal out of that rough and broken country. There was 
no other law by which the land containing known deposits of 
coal could be acquired, as was the case in the United States. 
In fact, history shows that all of the land legislation with 
reference to Alaska, up to very recent years, has been a 
hotch-potch, not affording any adequate relief to the person 
seeking to acquire mineral or other lands. No better example 
of this can be shown than the act of June 6, 1900 (31 Stats., 
658), which attempted to extend to Alaska the general coal- 
land laws of the United States, which applied only to sur¬ 
veyed lands, when at the same time surveyed lands did not 
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exist in Alaska, and with all due respect to the honorable 
Assistant Secretary, who wrote the opinion in the Long case, 
we do not believe that his argument in that behalf is logical. 

The greatest inconsistency in requiring that the work 
performed in opening or improving a mine should be sub¬ 
stantial steps in the creation of an operating or producing 
mine is shown by the short time allowed for such dpening 
or improving prior to location; and, under the interpreta¬ 
tion placed on the act in this respect, it would be absolutely 
impossible to perlorm the opening and improving that is 
now required by the present decisions within the timie limit. 
Such opening and improving would not be possible even 
within the United States, where coal lands could be ireached 
by transportation; and it would be all the more impossible 
in the far country of Alaska, where there is no transporta¬ 
tion, not even trails, and very short seasons prevail. But 
as we previously stated, there is nothing to indicate that 
greater requirements were intended to be made with reference 
to the location of Alaska coal lands than had been required 
for the locating of lands within the United States. In any 
event, the Scofield and Long cases, and those followiiig them, 
are not in accordance with the previous rulings of | the De¬ 
partment in the decision of the courts from the time of the 
beginning of our Government, as we shall show later. 

We should look to the various acts of Congress with 
reference to coal lands in the public domain, and the inter¬ 
pretations placed thereon from time to time by the! Depart¬ 
ment, for a direction in the proper decision of this; case. 

In the decision by the Secretary on the relator’sj applica¬ 
tion, it is stated that: 

It appearing from the record in the case, jas above 
stated, that the work performed upon the claims here 
in question, consists only of shallow surface jcuts and 
openings made merely for prospecting purposes and 
not for the purpose of the opening or improving of a 
producing coal mine or mines, it must be held that 
none of the asserted locations included in the applica- 
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tion affords a sufficient basis for entry and patent 
under the coal-land laws. For these reasons, there¬ 
fore, and aside from any other reasons, the applica¬ 
tion must be rejected. (We have italicized one word 
which subtly amends the statute.) 


It appears to us that it is impossible for any reviewing 
officer to render a proper decision in this case without de¬ 
termining and defining at the outset the meaning of the 
term •‘mine’' as applied to the various coal-land acts. 

It is in this very particular that we believe that the re¬ 
viewing officers have failed to arrive at the proper inter¬ 
pretation of the law in the ease of United States vs. Scofield 
(41 L. 1)., 170), and in all cases since that time. The 
Department has gone upon the theory that the “workings”, 


the “openings’ or “improvements’ , and not the mineral 
deposit, constituted the mine. It has treated the “opening 
or improving” as synonymous with “mine”. This is opposed 
to the settled and unvarying meaning of the coal-land acts 
from the very beginning down to the Scofield case, as well 
as the decisions of all the courts of the land, and we now 
challenge, the Government to cite one case which sustains 
that theory. In fact the Secretary and his subordinates have 


abritrarily altered the law bv means of the word “producing ". 

^ e shal 1 now proceed to point out the various interpreta¬ 
tions sustaining our theory. 

In all the acts of Congress relating to the public lands of 
the United States, passed before July 26, 1866, the lan ds 
which contained minerals were reserved from sale or other 


disposition. 


Thus, the Preemption Act, of September 4, 1841, excepts 
from preemption and sale “lands on which are situated any 
known salines of mines” (5 Stats., 453, ch. 16, sec. 10). 
The act of July 1, 1864, provides: 


That where any tracts embracing coal beds or coal 
fields constituting portions of the public domain and 
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which as mines are excluded from the preemptioia act 
of 1841, it shall be lawful for the President to Cause 
such tracts, etc. (The italics are ours.) 

The act of July 1, 1864, was a supplemental act of the 
act of 1841, and was substantially reenacted by the act of 
March 3, 1873, which is now embodied in the Rejvised 
Statutes, sections 2347-52, inclusive. 

Similar exceptions or reservations were made in grartts to 
different States and in grants to aid in the construction of 
railroads. Thus, in the grant to California of the sections 
of land for the purpose of erecting public buildings of; that 
State, there is a proviso: “That none of said selections jshall 
be made of mineral lands'’ (10 Stat. at L., ch. 145, sec-.; 13). 
And in the grants to the Union Pacific Railroad arid its 
associated companies to aid in the building of the trans¬ 
continental railroad and branches, there is a proviso de¬ 
claring that all mineral lands other than of coal and| iron 
shall be excepted from them (12 Stats., 489, ch. 120, sec. 
3; 13 St. at L., 358, ch. 216, sec. 4). 

A similar exception is made in grants for universities and 
schools, and in the law allowing homesteads to be selected it 
is enacted that mineral lands shall not be liable for entry 
and settlement for that purpose. 

By the act of July 26, 1866, this policy of reserving 
mineral lands from sale or grant was changed. That act 
declared that the mineral lands of the public domain j were 
free and open to exploration and occupation by all citizens 
of the United States, and persons who had declared Itheir 
intention to become citizens, subject to such regulations as 
might be prescribed by law and to the local customs or rules 
of miners in mining districts, so far as they were not in! con¬ 
flict with the laws of the United States (14 Stats., ch.l 262, 
sec. 1). 

| 

The act of May 10, 1872, was enacted to promote thje de¬ 
velopment of the mining resources of the United States, de¬ 
claring that “All valuable mineral deposits” in landjs be- 
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longing to the United States, both surveyed and unsurveyed, 
were free and open to exploration and purchase, and the lands 
in which none are found, to occupation and purchase, sub¬ 
ject to the conditions named in the original act (17 Stats., 
91, ch. 152, sec. 1). 

The provisions of the act of 1872, with the exceptions 
made bv the act of 1873, were carried into the Revised 
Statutes, which declare the statute law of the United States 
upon the subject to which they relate as it existed on the 
first day of December, 1873 (sec. 2345). 

The coal-land sections of the Revised Statutes (sections 
2347-2352) use the word “mine” in the sense for which we 
contend. Thus, section 2347 says that one “who has opened 
and improved," etc., “shall be entitled to a preference right 
of entry of the mines so opened and improved.” Evidently 
the word “mines” here imports not the artificial workings, 
but the land and its underlying coal deposits, because no 
patent is ever granted for just the developed property, but 
for the land by legal subdivision which contains the coal bed. 
Again, section 2352 saves prior rights and declares that the 
preceding sections shall not be held “to authorize the sale of 
lands valuable for mines of (/old, silver or copper.’’ 

The sections of the Revised Statutes being the outgrowth 
of the previous acts, we can look to the construction placed 
upon the terms of the previous acts as well as of the Revised 
Statutes, for it controls the act of 1904, as stated in the 
Munday case. 

Commissioner Williamson on October 12, 1878, in con¬ 
struing section 2323, Reevised Statutes, stated the proposi¬ 
tion plainly. 

This section provides that where a tunnel is run 
for the development of a. vein or lode for the dis¬ 
covery of mines the owner of such tunnel shall have 
the right of possession of all veins or lodes within 
certain bounds. 
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The Commissioner further says: 

The tunnel is a means of discovery. When the 
lode is discovered, the tunnel proprietor must pro¬ 
ceed in locating surface ground, staking off the same, 
posting notices, etc., as if the mine was discovered 
from the surface. \ 

The Commissioner’s instructions to give effect to the act 
of Congress approved July 1, 1864, in regard to coal! lands, 
shows the interpretations placed upon the term “mine” in 
that act. 

_ i 

His instructions state: 

| 

It will be observed that the word mine as ijised in 
the preemption act of 1841 is recognized in the first 
section of this law as importing any tracts j of the 
public domain embracing “coal beds or coal fields” 
which are to be treated as mineral lands and njot sub¬ 
ject to ordinary private entry. 

In order that this office may have reliable informa¬ 
tion as to what lands embrace “coal beds or coal 
fields” it will be your duty to institute proper in¬ 
quiries, directed to reliable source, as to the mineral 
character of the lands in your district to ascertain 
what tracts of land come within the meaning of the 
term “coal beds or coal fields” and make prompt re¬ 
port of such lands to this office. 

The very wording of the statutes of 1873 and 1904 shows 
that our interpretation of a “mine” was in the minde of the 
draughtsmen of these acts. 

The acts require “that one who has opened and improved” 
or who has “opened or improved a mine or mines,” etc. 

If a mine is the workings or openings by means of which 
coal is extracted, why was it necessary to say that the mine 
must be “opened” or “improved”? Why would they not 
have said “That one who has a mine or mines may,” etc.? 

All of the previous acts had construed the “body of 
mineral.” the “coal bed.” to be the “mine,” and this latter 
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act simply required it to be opened or improved to create 
the preference right. 

The Supreme Court in a leading case held that: 

If land contains deposits of coal of such an extent 
and value as to make the land more valuable to be 
worked for its coal than for merely agricultural pur¬ 
poses. it is a mine. Colorado Coal & Tron Co vs. 
U. S.. (123 U. S., 307, 328). 

In that case, the land had been preempted as agricultural 
land, and this suit was brought by the Government against 
the owners to cancel the patent on the ground that it con¬ 
tained “known mines” at the time it was preempted, and 
therefore should have come within the exemption and the 
patent would be void. 

The Supreme Court, in deciding this case, states that it 
was not a “known mine” unless at the time it was pre¬ 
empted there was upon the land coal deposits or veins 
o n i ^ 1 or knowledge, or the land had been 

classified as coal lands. There were several wavs in which 
the land might be a “known mine,” for instance, first, such 
lands as had been classified by proper authority as mines or 
salines; second, as an actual operating mine opened and 
being worked, or capable of being worked. The decision 
states: ' 

m e hold, therefore, that to constitute the exemp¬ 
tion contemplated by the preemption act under the 
head ot “known mines, there should he upon the 
land ascertained coal deposits of such an extent and 
value as to make the land more valuable to be worked 
:;s a coal mine, than for merely agricultural pur¬ 
poses. 

The language of the preemption act of 1841 is 
preserved in section 2258 of the Revised Statutes. 

. Tfie act of 1864 and its supplemental act of March 
3, 1865, 13 Stat. at L., 529, chap. 107. were sub¬ 
stantially re-enacted by the act of March 3, 1873- 
17 Stat. at L., 607, chap. 279, now embodied in sec^ 
tion 2347 of the Revised Statutes, and the sections 
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immediately following. The force and meaning of 
the original legislation remains unchanged. \ The 
subsequent provisions relate to the classification and 
terms and mode of entry o.nd, sale of the coal lands 
excluded, from preemption by the laws on that sub¬ 
ject. In reference to coal lands which are noted on 
public surveys and plats as such, of course it is not 
to be disputed that their character is thereby j made 
known so as to withdraw them from entry under the 
preemption and homestead acts. Where this jis not 
done it remains, as in the present case, to determine 
how the character of the lands is to he ascertained, 
so that they may be classified as those “on which are 
situated any known salines or mines. 

It is evident that the word “known” was used advisedly, 
as it is stated in the case of Deffeback vs. Hawke (115 U. S., 
392): j 

We also say lands “known” at the time of their 
sale to he valuable, in order to avoid any possible 
conclusion against the validity of titles which may 
be issued for other kinds of land in which years 
afterwards rich deposits of mineral may be discovered. 
It is quite possible that lands settled upon as suitable 
for only agricultural purposes, entered by thej settler, 
and patented by the Government, under the pre¬ 
emption laws, may be found years after thej patent 
has been issued to contain valuable minerals. In¬ 
deed. this has often happened. We therefore ;use the 
term “known” to be valuable at the time of; sale to 
prevent any doubt being cast upon titles to lands 
afterward found to l>e different in their mineral char¬ 
acter from what was supposed when the entry of 
them was made and the patent issued. 

i 

l 

i 

Here is the interpretation of the highest court! in the 
land of the acts of Congress from 1841 to and including sec¬ 
tions 2347-52 of the Revised Statutes, that where land con¬ 
tains deposits of coal of such an extent and of such yalue as 
to make it more valuable for coal than for any other pur- 
pose it is a mine . 






The court must bear in mind that the lands involved in 
this case contained “known mines.” The land had been 
properly classified by proper Government authority as coal 
lands, more valuable for coal than for any other purpose, 
and the Government admits that fact in the evidence, so that 
in considering this case the Department must be bound by 
the rule*, regulations and decisions affecting “known 
mines.” 

Mr. Lindlev in his work on mines, which is considered the 
leading authority in this country, defines a mine as ** an 
e alent t^^r ^^en^. seam or lode.” Lindlev on Mines, sec. 
176, 3d ed. 

In the Scofield case (U. S, ?••?. Scofield, 41 L. D., 176) the 
officer writing the decision refers to the case of Ghost vs. 
U. S. (168 Fed., 141), decided in 1909, and attempts to 
prove that this case holds that the workings or tunnels con¬ 
stituted a mine instead of the mineral body; but a careful 

convinces one that the principal ele¬ 
ment was lacking: there - wa« no mine on the property, that 
is. no deposit of coal of any value which made the land more 
valuable for coal than for any other purpose, but no matter 
what the extent of the workings may have been it could 
never be a mine without a vein of coal. With the term 
“mine” properly defined as a coal vein, or coal deposit, we 
must then look to the requirements of the statutes with 
reference to the opening or improving imposed upon the 
locator. 

A deposit of coal in place must be opened before it can be 
improved. And the query may occur—how can one improve 
a mine if he has not first op ever! it? But the congressional 
offer is—you may either open or improve, and therefore it 
was possible that any given coal deposit might be lawfully 
patented without being improved. 

So construed, the act of 1904 is rational, liberal, and con¬ 
sistent with the intent of Congress, as expressed in the title. 
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and as indicated in the discussion of the subject in arid out 
of Congress in 1902, 1903, and 1904. ' 

Webster defines “to open" as not shut, unfastened, un- 
sealed, to make open; and “to improve,” as to make fetter, 
turn to account. 

It mav be said that one cannot open a mine without im¬ 
proving it. Under what we believe to be the correct! inter¬ 
pretation of opening and improving a mine as decided by the 
Department in an unbroken line of authorities extending 
from the vear 18/3 to 190/, we believe it would be ppssible 
to “open’ 7 a mine without “improving 77 it. “Opening 77 con- 
templates the act of making open; of revealing to sight the 
fact of a natural deposit of coal in the ground. “Improving” 
contemplates the doing of something further to the mine 
than simply opening it, of preparing it for economical op¬ 
eration in extraction of coal. We believe that the correct 

INTERPRETATION OF THE TERM OPEN OR IMPROVE A “MINE," 
AS USED IN SECTION 2348 OF THE REVISED STATUTES AND 
THE ACT OF 1904, AND AS CONSTRUED BY THE DEPARTMENT 
PRIOR TO AND AT THE TIME THESE CLAIMS WERE INITIATED, 
WAS THE ACTUAL EXCAVATION OF THE EARTH, WHETHER BY 
OPEN CUT OR TUNNEL, SO AS TO EXPOSE A VEIN OE COAL, 

which is tiie mine. Such a mine could be “opened" with¬ 
out being “improved.” It is not to be presumed that Con¬ 
gress intended to require a useless thing—that is, that the 
coal be actually taken out and left on the dump and wasted, if 

there was no market. j 

We will look to the instruction of the Department under 
the act of March 3, 1873, which is now embraced in Revised 
Statutes, sections 234/-o2. Section 14 (Reported in 1 L. D., 
690) states: j 

The opening and improving of a coal mine, in 
order to confer a preference right of purchase must 
not be a mere matter of form; the labor expended and 
improvements made must be such as to clearly indi¬ 
cate the good faith of the claimant. 
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Those rules are again reported in 35 L. D.. 668, and added: 

There is no authority under which a coal mine 
upon public lands—entry not having been made, may 
be worked or operated for profit and sale of the coal, 
or beyond the opening and improving of a mine as 
a condition precedent to a preference right. * * * 

By the above act the claimant was allowed sixty days to 
open and improve the mine, and in Alaska, which was rec¬ 
ognized as much more difficult of access, he was given one 
year. 

The House Report on the bill shows that these difficulties 
were recognized in extending the time, but certainly no ex¬ 
tensive working could be. or was ever intended to be, made 
in sixtv davs or in one vear in Alaska, where work can be 
carried on but a few months of the year, and where trans¬ 
portation was so slow and costly to take supplies in and bring 
the coal but as to be almost or quite prohibitory of actual 
development. 

These rules do not attempt to define a mine. They go 
only to the question of the “opening” and “improving” of a 
mine. 

Matter of form is contradistinguished from good faith in 
the rules and regulations, and in all of the cases which have 
passed on the meaning of these rules. 

“Matter of form” relates merely to technically complying 
with the law without affecting the substance. 

“Good faith” is proven by expending labor in excavating 
the earth and opening or disclosing the mine. Let us look 
at the decisions of the Department as to what has been con¬ 
sidered “good faith” in opening and improving the mines. 

We have but two decisions under the 1904 law on this 
question, neither of which we believe is justified by precedent 
or authority. 

In re Filer, 36 L. D. 360. 

U. S. vs. Scofield, 41 L. D., 176. 
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Let us trace the decisions of the Land Department for a 
period of over thirty years down to the time these claims! were 
initiated. 

We contend that w r e are not in any event bound by de¬ 
cisions rendered after that time, placing more stringent re¬ 
quirements for the opening or improving a mine, and to sus¬ 
tain our contention we cite a line of cases of the Interior 
Department, and in fact a decision of Secretary Lane ip the 
unpublished instructions governing homesteads in the former 
Silitz Indian Reservation in Oregon. j 

In the case of Watkins vs. Gardner (13 L. D., 414) Secre¬ 
tary Noble says: 

Gardner has exposed a vein of coal by digging into 
the hill six feet, said opening being eight feet! wide 
and six feet high so that the evidence is satisfactory 
that he had priority of possession and improvement 
followed by proper filing and to this intent hie has 
complied with the law. 

i 

The subsequent work which he did went to the question of 
good faith, which the Secretary states has been established. 

In the case of Paire vs. Markham (21 L. D., 197), de¬ 
cision by Secretary Smith, the evidence shows that Mark¬ 
ham’s workings were not on the land applied for, but he 
thought they were. The Secretary states: j 

In my view of the issue this is immaterial ajs it is 
conceded that he did do work within the true bound¬ 
aries and did have a discovery of coal. It is true it is 
not an extensive working and perhaps there is not 
disclosed a vein of coal therein which would pay for 
working yet the work has been done and coal found 
by him. All that the law and rules require in! open¬ 
ing and improving a coal mine is that the labor ex¬ 
pended and improvements made must be such as to 
clearly indicate the good faith of the claimarlt and 
not a mere matter of form. 


4z 










The case of Reed vs. Nelson (29 L. D., 615), by Secretary 
Hitchcock, dated March 19, 1900, shows that— 

i An open cut was run a short distance and then a 
shaft sunk disclosing a 4-ft. vein of coal. 

The right to purchase coal lands is initiated by the actual 
discovery of coal on the land and the performance of some 
act of improvement sufficient to give notice to the world of 
an intent to purchase such lands as coal lands. 

These cases show what has in the past been relied upon to 
prove “good faith.” Where work was expended in excavating 
the earth and disclosing or opening the mine of coal, it was 
considered a sufficient showing of good faith, no matter how 
small the excavation. 

We do not believe that the law or rules and regulations 
ever required that “substantial steps in the creation of an 
operating and producing mine” were essential, as was stated 
in the case of Filer (36 L. D., 360), and in the case of U. S. 
vs. Scofield (41 L. D., 176)—being the Cunningham case, 

There is absolutely no authority or precedent in the law or 
rules or regulations which will support this requirement, 
nor is it in harmony with the spirit of the coal-land laws. 

“Good faith” must be shown, and is shown, where the earth 
is excavated to expose or open the coal veins. 

The evidence in this case fully sets forth the openings 
made and work performed on the claims. The testimony of 
the claimants, as well as that of the expert witnesses for the 
Government, agrees that the coal lands or mines were opened 
by excavation, and coal could have been mined if there had 
been a market provided. No one can question the good faith 
of the claimants. They did all that could reasonably be ex¬ 
pected of them in view of the conditions. There was no 
occasion for digging out the coal and wasting it. 

It is evident that such matters were considered by the 
Public Lands Committee when it had under discussion the 
act of May 28, 1908, for, in House Report 1728, of May 12, 
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1908, on Senate Bill 6805, it is stated, referring to the act of 
1904: | 

i 

While this legislation provided for location and 
therefore the locations made under the law are Valid 
and should be perfected, it soon developed that it was 
not adequate to meet the conditions existing in Alaska 
owing to the expense of surveys, the broken character 
of the deposits which rendered the discovery of coal on 
every 160-acre tract difficult. 

Conditions are such in the Alaska field that a large 
acreage is required for successful operation as [there 
is no immediate market for the coal and a market 
must be sought along the Pacific Coast. 

This condition is accentuated by the character of 
the country in which most of the coal occurs, it being 
such that the openings can only be conducted on 
the croppings accessible and the lands back of* such 
croppings can only be mined successfully through 
such openings, etc. 

i 

There can be little question that such matters were In the 
minds of the committee that drafted the act of 1904. ; This 
land contained known mines, having been properly classified 
by Government authority as coal land more valuable for 
coal than for any other purpose. Some of the openings are 
much greater than others, and are made at the places which 
would be most practicable to mine the ground further! back. 

Several instances occur in the decisions of the court and 
of the General Land Office and of the Secretary of the 
Interior, where the language used implies and assumes as 
unquestioned that “a mine” means the natural coal deposit. 
Of these we cite a few. 

In Cox vs. U. S. ex rel. McGarrahan (9 Wall., 298,j310), 
Mr. Justice Clifford said: “If the land contained mines of 

gold, silver,” etc. | 

Secretary Vilas, in re Downs (7 L. D., 71), quotes from 
the cases of Colorado Coal & Iron Co. vs. U. S. and Diffe- 
back vs. Hawke, as to “known mines.” 
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The applicant need not have opened “a mine” under sec¬ 
tions 2348-49 R. S., before filing the declaratory statement: 
Ominette vs. O’Connor (23 L. D., 538). 

The property need not be a mine in working order: 

Johns vs. Marsh, 10 L. D., 196. 

See also Davis vs. Weibold, 139 U. S., 507. 

Rucker vs. Knisley, 14 L. D., 113. 

A mere opening was spoken of as a “valuable mine of 
coal,” in Hamilton vs. Anderson (19 L. D., 168). 

The discovery and opening of veins of coal were denomi¬ 
nated “development and improvement” in Reed vs. Nelson 
(29 L. D., 615). 

In the case of Nancy Ann Caste (3 L. D., 169), a pre¬ 
emption claim was rejected by the Commissioner on the 
.ground that the land contained “valuable coal.” 

The Secretary on appeal reversed him, saying: 

“The exception as to mines is contained in sec. 
2258 R. S., and is expressed in the following words: 
‘Lands on which are situated any known salines or 
mines.’ The suggestion that possibly mines of coal 
may be found to exist upon a tract of land claimed 
bv a preemptor is without force if such mines are 
not known. This has been the uniform construction 
of the preemption law in connection with the mining 
statutes, and is necessary to give full effect to all the 
words of the law.” 

It has always been the policy of the Congress and of the 
Government to avoid and prevent monopolies, as far as pos¬ 
sible. The entire anti-trust legislation is one expression of 
this policy, which is in reality only a formal embodiment 
of a deep-seated national sentiment. The whole body of 
public-land law is another form of the same sentiment, at 
the same time encouraging settlement of wild agricultural 
land by pioneering homesteaders, the discovery and exploita¬ 
tion of mineral deposits by prospectors, and debarring the 
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acquisition of large tracts of coal land by the same 'person 
or company. It is a necessary corollary of this policy that 
because discovery of mineral would be undertaken by those 
of narrow means, rather than by the well-to-do, tlie con¬ 
ditions should not be made onerous. And this has an im¬ 
portant bearing upon the good faith of^the locators. 

In Watkins vs. Garner (13 L. D., 414), after citing the 
case of Dement (8 L. D., 639), which held “it is right and 
proper to take into consideration the degree and condition 
in life of the entrvman in determining whether the improve¬ 
ments show good faith/’ Secretary Noble said: 

i 

This principle is applicable to entries under the 
coal-land law, or else only the man of ample means 
can enter coal lands. This is not the policy of the 
Government. These lands are sold at a low price that 
men of moderate means may purchase them (p. 416). 


See, also, U. S. vs. Trinidad Coal Co. (137 U. S., 157-169), 
where it is said that the object of the restrictions as to quan¬ 
tity “was manifestly to prevent monopolies in these coal 

lands.” . | 

Manifestly, too, the same reason and the same policy apply 

to the requirement of “opening or improving. ’ anil to the 
standard of “good faith” therein. And they apply with ten¬ 
fold force under the stringent conditions of life in Alaska— 
remoteness, severity of climate, and lack of transportation 

and of sources of supplies. j 

The topic of the actual and long-settled meaning of the 
statutory phrase “to open or improve a mine or mines of 
coal,” and also the topic we shall next treat, viz., thte princi¬ 
ple of stare decisis were not as fully considered by thp learned 
justice who heard the cause below, as their importance de¬ 
serves: but he seems to rest his decision solely upon the “dis¬ 
cretionary” powers of the Department officials. Logically, 
however, this is an inversion of the order of thought: For, if 
the law is plain and settled, it is an arbitrary denial of our 







rights to sav that the law is something else than it is. And 
such an arbitrary, capricious act is beyond the limits of his 
official discretion. Therefore the vital question is: What was 
the law when these claims were located? If it was as we 
assert, then the Secretary has transgressed his official duty, 
has arbitrarily denied our rights. If it was not as we say it 
was, we have no case at all. Consequently, the case turns not 
on the Secretary’s power, but on the meaning and effect of 
the statutory phrase . 

m. 

The act of June 6. 1900 (31 Stats., 658), extended the 
“coal-land law,” secs. 2347-5*2, R. S., to Alaska, and there¬ 
fore the previous settled construction of that law is equally 
conclusive as to any coal lands in Alaska. Brown vs. N. P. 
Rv. Co. (31 L. D., 29). 

Under the doctrine of stare decisis, it is the Secretary’s 
duty to follow the law as construed and settled by adjudica¬ 
tions of the Department and the courts. 

Knight rs. U. S. Land Ass’n (142 U. S., 161, 181). 

Harkrader vs. Goldstein (31 L. D.. 87, 92). 

Our rights were acquired and became vested under the 
original and settled construction of the law, and subsequent 
change of policy, which arrayed the officials of the Govern¬ 
ment against the acquisition of any coal lands by any one. 
could not divest or impair those rights. It is hardly neces¬ 
sary to enter into an elaborate argument to maintain this 
doctrine. However, the practice of the Department may 
have varied from this standard in late years; the doctrine 
was recognized and formally proclaimed by the then Secre¬ 
tary on .January 21. 1907, in his circular amending the 
previous order withdrawing coal lands from entry and de¬ 
claring : 
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Nothing in any withdrawal of lands from coal ?ntry 
heretofore made shall impair any right acquired in 
good faith under the coal-land^ laws and existept at 
the date of such withdrawal (35 L. D., 395). 

I 

The leading case of Gelpeke vs. Dubuque (1 Wall., jl75), 
has established the principle in constitutional law that tights 
acquired under a given condition of case law in the j State 
courts cannot be impaired by a later change in the course of 
decisions, any more than by a change in statutory law. j The 
same principle is equally obligatory on the Government of 
the United States and on each of its departments and officials. 

• In order to attain a just result, and one according jo law 
and not to an unregulated discretion, it is most im¬ 
portant that the court should come to a correcjt de¬ 
cision as to the meaning and effect of the essential 

term “open or improve a mine or mines of coal. In 
no other particular are the acts of the relatoir and 

the locators questioned. If then they have “opened 
mines of coal” on each of the seven claims in questionj, they 
have complied with the law in every particular and are en¬ 
titled to a patent. If they have not done so, they hafve not 
complied with the law and are not entitled to a patent; The 
statute goes upon the basis not of a gratuity or a fav<pr, but 
of an offer to induce development of the country a|nd an 
acceptance of the offer. This Government is certainjly not 
going to proceed upon the theory that it can re¬ 
pudiate its offers to its own citizens and can gjive or 

withhold at will when its promise has been pledged. 
Therefore it is necessary to determine whethpr we 
have met this essential requirement. If we haves, then 
the officers to whom is entrusted the administration of 
the law in its details, and who occupy their posts byt virtue 
of their oaths to obey the law, are bound to award j us the 
patent applied for. Consequently, the first point is to deter¬ 
mine what is the meaning of the law, and the second was 
such the meaning of the law when the acts of discover^, open- 
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ing, staking, and claiming the coal mines were performed, 
it would be contrary to all the principles of our law to refuse 
the benefit of the law as it existed when those acts were per¬ 
formed to this relator, which has succeeded to the rights of 
the original claimants. The law acquires its character, as a 
settled system of jurisprudence, principally by adherence to 
that primary idea of justice that one’s rights become vested 
and fixed upon the basis of the law at the time the acts are 
performed, and are not to be destroyed by a subsequent 
change in the law. Therefore we assert that this is the second 
point to be determined by the court, namely, that our rights 
became vested on the basis of the law as it was when the acts 
in question were performed. And when these two point® 
shall be determined in our favor, the conclusion is inevitable 
that it was the bounden and unquestionable duty of the 
officials of the Department to award us the patent, because 
then there could be no question of a variable or personal dis¬ 
cretion, but simply the question of whether or not the officials 
would perform a settled legal duty which was out of the 
region of discretion. 

Respectfully submitted, 

JAMES R. CATON, 

A. A. HOEHLING, Jr., 
Attorneys for Appellant. 

■ CHARLES E. SHEPARD, 

Of Counsel. 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOB APPELLEES. 

i 

This is an appeal from a judgment dismissing an 
application for a writ of mandamus to issue patents 
for the land in controversy. The petition sought the 
retrial of a cause properly before the Secretary—a 
cause in which he has exclusive jurisdiction. The 
lower court so viewed the matter; and now you are 
asked not only to review the judgment below, but 
necessarily to review the decisions of the appellees in 
the matter at bar, and, if persuaded that appellees 
were guilty of error, to reverse those decisions and to 
direct the substitution of your judgment fpr their 

' I 

judgment. 
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We think this case is wholly controlled by your 
recent decision in Handel v. Lane (44 Wash. Law 
Rep. 730). For this reason we shall endeavor to 
be verv brief. 

THE FACTS. 

The record discloses the facts. Very briefly, the 
appellants are seeking to acquire title to certain 
coal lands in Alaska. The appellees have refused 
patent oh the ground that the appellants have not 
brought themselves within the law because, as a 
matter of fact, they have not opened up or improved 
a coal mine, as required by the act of April 28, 1904 
(33 Stat. 525). The appellants, in the progress of 
their application for patents, were brought to trial 
on the charge (among others) that the locators and 
and claimants had not, prior to making their loca¬ 
tions or prior to filing notices thereof, opened or 
improved any mine or mines of coal on any of the 
tracts of land for which they seek patent. Con¬ 
current decisions all along the line sustained the 
charge. The court’s opinion (p. 34 et seq. record) 
shows the history of the case and nothing more 
needs to be added. 

THE LAW. 

As to the departmental attitude on the question 
of what constitutes opening or improving a coal 
mine within the meaning of the act of April 28, 
1904, we submit the departmental decisions in the 
case of Alaska Petroleum and Coal Company (45 L. D. 
56 and 65). We also refer to the case of Andrew L. 


i 

I 

i 
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Schofield et al. (41 L. D. 176), and the case of John L. 
Long (43 L. D. 305). 

The point is this: Work on coal lands in Alaska, 
performed with the intention of procuring title Under 
the act of 1904, must not be work done merely for 
prospecting purposes, but must evidence a purpose or 
a design of actually mining and producing coal, j This 
is a question of fact to be determined by the band 
Department. The only element of law is whether the 
said act is susceptible of the construction placed upon 
it. The law does not say that a party may purchase 
vacant known coal lands, which is the condition con¬ 
tained in section 2347, Revised Statutes. If Copgress 
had meant that, it would have been a simple matter to 
express it in other language. The privilege of pur¬ 
chase is as widely distinguished as the terms of 
section 2348 differ from the provisions of section;2347. 
Section 2348 does not give a preference right to one 
who has merely discovered the presence of coal, its 
benefits extend only to him who has opened and im¬ 
proved a coal mine or mines; and the serious and 
material extent of operations is indicated by the 
proviso to section 2348. Congress used essentially the 
same language in the Alaska coal act of 1904j, inti¬ 
mating that something more than mere discovery of 
the existence of coal must be done to entitle one to 
the right of purchase. Opening or improving a coal 
mine must therefore be something more than aj mere 
boring of holes that serve no purpose other than to 
demonstrate the presence of coal in commercial jquan- 
tities. According to the contentions of the appellant, 

I 
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we take it, any hole, even an inch in diameter, dug so 
as to demonstrate the existence beneath the surface 
of the earth of a vein of coal would constitute the 
opening of a mine; and we suppose that the proposi¬ 
tion carried*to its logical extent would render it 
unnecessary even to do that, if on the tract the appli¬ 
cant had discovered an outcropping vein of coal. 
Certainly the language of the act insists upon some¬ 
thing being done. There must be some point of 
development in work that distinguishes a mere pros¬ 
pecting hole from a workable excavation. Whether 
it is a workable opening is the question of fact. In 
the case at bar the Secretary has determined that the 
cuts and tunnels on which appellant relies are mere 
prospecting holes and do not amount to an opening 
such as the law requires. 

Whether the department is right or wrong as to the 
law or as to the facts, we submit that it certainly can 
not be said that the attitude of the appellees is wild, 
arbitrary, unreasonable and utterly impossible. 

This is nothing in the world but an appeal to the 
court from the Secretary’s decision in the hope that 
another judicial mind, on review, might differ from 
the conclusions of that department to which is con¬ 
fided the determination of all questions relating to 
the disposal of public lands. That the writ of 
mandamus may not be used as a writ of error is very 
well settled. We mean by that a writ of error affect¬ 
ing a ruling of law, not a determination of fact. We 
suppose that no one will seriously contend nowadays 
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that the Land Department may be reviewed directly 
or indirectly in its determination of a question of 
fact. Indeed the rule has been for a long time that 
even in a collateral proceeding, however much a court 
is privileged to disregard the department’s decision 
on a point of law, its determination of a fact is con¬ 
clusive and binding on every tribunal in the absence 
of fraud or a very gross mistake. j 

Authorities on which we rely follow: 

In U. S. ex rel. Ness v. Fisher , 223 U. S. 683, a case 
which involved purely and simply the correctness of 
the Secretary’s decision on a point of law, the court 
said: 

So, at the outset we are confronted with the 
question, not whether the decision of the Sec¬ 
retary was right or wrong, but whether a de¬ 
cision of that officer, made in the discharge of 
a duty imposed by law and involving the exer¬ 
cise of judgment and discretion, may pe re¬ 
viewed by mandamus and he be compelled to 
retract it, and to give effect to another not 
his own and not having his approval. The 
question is not new, but has been often con¬ 
sidered by this court and uniformly answered 
in the negative. 

In Riverside Oil Co. v. Hitchcock, 190 U. S. 3i6, the 

* I 

. court said: 

Whether he decided right or wrong is not 
the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
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under those circumstances to review his de¬ 
termination by mandamus or injunction. 
* * * Mandamus has never been regarded 
as the proper writ to control the judgment and 
discretion of an officer as to the decision of a 
matter which the law gave him the power and 
imposed upon him the duty to decide for him¬ 
self. The writ never can be used as a substi¬ 
tute for a writ of error. Nor does the fact that 
no writ of error will lie in such a case as this, 
by which to review the judgment of the Sec¬ 
retary, furnish any foundation for the claim 
that mandamus may therefore be awarded. 
The responsibility as well as the power rests 
with the Secretary, uncontrolled by the courts. 

To the same effect is in re Key, 189 U. S. 84; U. S. 
ex rel. Dunlap v. Black, 128 U. S. 40; U. S. v. Com¬ 
missioner of the General Land Office, 5 Wall. 563 
(where the court said that a mandamus will not be 
granted to compel issuance of a patent in a case where 
numerous questions of law and fact arise); U. S. ex 
rel. Lincoln Highway Asso. v. Ewing, 42 App. D. C. 
508; U. S. ex rel. Trussed Concrete Steel Co. v. Ewing, 
42 App. D. C. 179; U. S. ex rel. Scott v. Moore, 39 App. 
D. C. 36; U. S. ex rel. McKenzie v. Fisher, 39 App. 
D. C. 7; U. S. ex rel. Todd v. Gongwer, 37 App. D. C. 
555; Moore v. Heany, 34 App. D. C. 31; Moore v. 
United States ex rel. Lindmark, 33 App. D. C. 597; 
U. S. ex rel. Nolle v. Hoover, 31 App. D. C. 311; U. S. 
ex rel. Roche v. Hitchcock, 28 App. D. C. 338; U. S. 
ex rel. Messenger Co. v. Wight, 15 App. D. C. 463; 
Seymour v. South Carolina, 2 App. D. C. 240, 245. 
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In U. S. ex rel. Red River Lumber Co. v. Fisher, 39 
App. D. C. 181, this court said: I 

The sole question presented turns upon the 
interpretation placed upon the act of Congress 
by the Secretary of the Interior. It is mani¬ 
fest that in the disposition of the case he was 
called upon to interpret the statute. That he 
may have wrongfully construed it will not 
authorize the issuance of the writ. * * * 
His construction of the act was a possible one 
and will not, therefore, be reviewed in man¬ 
damus. 


The last-cited case followed your decision ip Fisher 
v. United States ex rel. Grand Rapids Timber, Co., 37 
App. D. C. 436, which involved the determination of 
the Secretary as to whether a certain document con¬ 
stituted a protest within the meaning of an act of 
Congress. The court in that decision plaml\ inti¬ 
mated that it did not agree with the Secretary’s con¬ 


clusion at all, but, as in all the other cases, held that 
it was a matter for the Secretary to determine and not 
for the court to review; and finally on this point we 
cite your recent decision in Handel v. Lane, to which 
we have already referred. 


Consider for a moment exactly what this j case in¬ 
volves as a measure of relief; the only possible relief 
that is sought. You are asked to put yojirself in 
the position of the Secretary of the Interior and, if 
you disagree with him in his views of the jlaw and 
the facts in this case, to order the issuance of a pat¬ 
ent—a patent which, by the way, under the law 
must be signed by the President of the United 
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States or the person deputized by him so to sign his 
name, in order to give it any validity. If that can 
be done in this case there are very few cases reach¬ 
ing the Secretary of the Interior that may not be 
transferred to the local courts for readjudication; 
presenting the spectacle of several other heads of 
the Land Department in addition to the Secretary 
of the Interior, who, the courts have repeatedly de¬ 
termined, is the responsible head and chief jurid¬ 
ical officer of the Land Department charged with 
all matters relating to the disposal as well as the care 
of the public lands. 

The rule, of course, is that as long as title is in the 
United States the courts will not interfere with the 
Secretary of the Interior, however much, after title 
has passed, they may in a collateral proceeding cor¬ 
rect his errors. 

Lane v. Mickadiet, 241 U. S. 201. 

Brown v. Hitchcock , 173 U. S. 473. 

McBride v. Schurz, 102 U. S. 378. 

Gaines v. Thompson, 7 Wall. 347. 

Litchfield v. R. & R., 9 Wall. 575. 

Daniels v. Wagner (237 U. S. 547) illustrates the 
point. In that case there was not attempted inter¬ 
ference with the Land Department directly, but after 
the Secretary had acted, awarding the lands to others, 
Daniels brought suit to charge the patents with a 
trust in his favor. In that action, as between Daniels 
and Wagner, the court could, and did, pass upon the 
question of law involved and decided that the Secre¬ 
tary had erred—and at Daniels’s expense. A reading 
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of the decision shows that a situation developed 
through the disobedience of local land officerp and 
that the rights of parties other than Daniels became 
involved. The Secretary thought he had discretion, 
not under any particular h w. but generally, to deal 
with the situation. The court held he had not. 
That is not this case. The Secretary has discretion 
to interpret any act, such as The act of 1904, that he 
is called upon to administer. hat discretion may 
not be interfered with in a dire seeding; but if he 
has erred in matter of law tic 
passed, may correct the error a 
party to be entitled to posse»si< 

Court did in the Daniels case. 

Moreover, the nature of the iv 
substantially a suit against the i 
is, if the Secretary is ordered to 
United States is to lose land to w 
as the disposing agent of the Cove 
mined that the appellant is wide 
act of 1904. The Secretary has 
The legal title is in the United M: 
the judgment would convey titie 
States in a proceeding had behind 
effect of a judgment that deter: 
party defendant is. 


w / | 

. after tijle has 
due the ijnjured 
< the Supreme 


makes this 
tes.j That 

i 

■atejnt. the 
Secretary. 
•.« deter- 
'ier the 
land, 
ect of 
'nited 
the 
real 
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Court on March 0. I-'- 
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Goldberg v. Daniels, 231 U. S. 218. 

Wash. Steel & Ordnance Co. v. Martin, et 
al., 45 Wash. Law Rep. 19. 

In the Goldberg case, the relator advanced the claim 
that what he had done and what the Secretary of the 
Navy had done effected a sale of a condemned war 
vessel to him. This court took jurisdiction and de¬ 
cided the i case on its merits in favor of the Secretary 
of the Navy. When it reached the Supreme Court, 
however, that tribunal said that while they saw no 
reason for doubting the premise of the decision 
below, there was another reason that came earlier in 
point of logic. The first syllabus is: 

The United States, as the owner in posses¬ 
sion of property, can not be interfered with 
behind its back; nor can the courts compel 
the officer having the custody of such property 
to;surrender it in a proceeding to which the 
United States is not, and can not be made, a 
party. 

So, from any point of view we submit that the 
judgment below should be approved. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 
i Assistant Attorney. 
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